2 K. B KING'S BENCH DIVISION.

[IX THE COURT OF APPEAL]
BALFQUR ». BALFOUR.

Husband and  Wife—Contract—Temporary  Separation—Alowance  for
Mainienance of Wife—Domestic Arrangementi—DNo resulling Contract.

The plaintiff sned the defendant (her husband} for money due under
an alleged verbal agreement, whereby he undertook to allow her 301
a month in consideration of her agreeing to support herself without
calling upon him for any further maintenance, The parties were married
in 1900. The husband was resident in Ceylon, where he held a Govern-
ment appointment. The plaintiff accompanied him to Ceylon, but
in 1915 they returned to England, he being on leave. In 1916 he
went back to Ceylon, leaving her in England, where she had to remain
temporarily under medical advice. The plaintiff alleged that the
defendant before reburning to Ceylon entered into the above agreement.
The parties remaining apart, the plaintiff subsequently obtained a
decree nisi for restitution of conjugal rights, and an order for alimony:—

Held, that the alleged agreement did nob constitute & legal contract,
but was only an ordinary domestic srrangement which could not be
sued upon. Mutual promises made in the ordinary domestic relationship
of husband and wife do not of necessity give cause for action on a contract.

Decigion of Sargant J. reversed.

APPEAL from a decision of Sargant J., sitting as an additional
judge of the King’s Bench Division.

The plaintifi sued the defendant (her husband) for money
which she claimed to be due in respect of an agreed allowance
of 30l. & month. The alleged agreement was entered into
under the following circumstances. The parties were married
in August, 1900, The husband, a civil engineer, had & post
under the Government of Ceylon as Director of Irrigation,
and after the marriage he and his wife went to Ceylon, and
lived there together until the year 1915, excepf that in 1906
they paid a short visit to this country, and in 1908 the wife
came to England in order fo undergo an operation, after
which she returned fo Ceylon. In November, 1915, she
came to this country with her husband, who was on leave.
They remained in England until August, 1916, when the
husband’s leave was up and he had to return. The wife
however on the doctor’s advice remained in England. On
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7 i cannot he regarded ag a binding contra,ct The wﬁe gave no‘ COC A
consideration . for tho promise. . - coT 119

On the evidence it is submitted tha‘b thls was 8 temporarylw

- A .August 8 1916 the husband bemg about to sail, the alleged
1919 pa.rol agreement sued: upor was made. The plaintiff, as

‘BALFOUR,

BALFOUR ‘appeared: from the judge’s note gave the following evidence

. of what took place: “In Angust, 1916, -defendant’s leave
‘was. up. 1. was suffering from rheumatic arthritis. The

doctor advised: my stay —g in England for some months, not

to.go out till November 4. On Augnst 8 my husband sailed,

He gave me a cheque from 8th to 81st for 241., and promised

to ‘give me 30l per month till T returned.” Later on she
said ', “ My husband and I wrote the figures. together on-

Augusb 8; 84l.. shown. Afterwards he said 30L”. In
cross-exannnation she said that they had not agreed to live
apart until subsequent differences arose between them, and
that.the agreement of August, 1916, was one which might
be made by a couple in amity. . Her husband in consultation

with her assessed her needs, and said he would send 301

per month for her maintenance. She further said that she
then understood that the defendant would be retui'ning to
England in a few months, but that he afterwards wrote to
her suggesting that they had better remain apart. Tn March,
1918, she commenced proceedings for restitution of conjugal
rights, and on July 30 she obtained a decree nisi. On
December 16, 1918, she obtained an order for alimony.’
Sargant J. held that the husband was under an obligation
to support his wife, and the parties had contracted that the
extent of that obligation should be defined in termes of so

much & month, The consent of the wife to that arrangement
" was s sufficient consideration to constitute a contract which

could be sued upon.
"He a.ccord.mgly gave ]udgment for the plaintiff,
The husband appea,led

Barrington-Ward K.C. and Du Parcg for the appellant.

Where husband and wife are only temporarily living apart
an agreement like that in the present case confers no contractual
rights, There was no agreement for a separation. The
agreement here was a purely domestic arrangement intended
to take effect until the wife should rejoin her husband. It

domestio arrangemerit’ caused.- by the absence’ of the’ husbaud; Bu'éom :

abroad, and was not intended to have a contr&ctual operatmn ,
Hawle E.C. and Tebbs for the respondent. . : i
Where o husband and wife are living together the Wlfe is

as capable of contracting with her husba.nd that le’ “ghall

give her a pa.rtlolﬂar sim as she is of conbra,ctmg “with any‘::_'

other person. L .
Where husband and wife separate by mutua,l consent, -

the wife making her own terms. as to her mcome and - tha,t"--"--"

income proves insufficient. for her support the wﬁe : a.s' no.

authority. to pledge’ her husba.nd’s crecht Eastlemd v

Burchell. (1) :
[Doge L.J, That may. be beea.use they mus b

to have agreed not to live as husband “and. Wlfe]
Living apart is a question of fact. - Ii the pa,rtles Tive ap

by mutua,l congent the mght of the W1fe to pledge her husbaﬁd’

consent, living apart : :
In Lush on Husband and Wife, 3rd ed p 404
that: “If the wife is living apart -from her hus i). : L
(2) on account of the husband’s rmsconduct ‘the. wif bem.g-’."- .
left without adequate means; (b) or” by ‘muitudl ‘consent;
and the husband has agreed to ‘make her an allowanoe ;and;'_ o
neglects to pay it, the law gives her a.n absolube authonty‘:_'ff .
to pledge his credit for-suitable necessaries.” L
[Duee L.J. Are not those cases Where the pa.rtaes are_"f :
matrimonially separated ?] : ARALES
{Warrtwarow L.J. referred to Lush “on Husband a,nd"
Wife, 3rd ed., p. 386.] B o
The agency arises where there is a separatmn in fa.ct 'l‘he' o
{1 (1878) 3 Q. B. D, 482. : S
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consideration for the-promise by the hushand o pay the
allowance was that she gave up her right to pledge his credit.

[Dore L.J. The husband has a right to withdraw the
authority to pledge his credit. The wife’s consent, therefore,
cannot be treated as consideration to support such a contract
ag this.] _

Where a husband leaves his wife in England and goes
abroad it is no longer at his will that she shall have authority
to pledge his credit. If there be a separation in fact (exceph
for the wife’s gnilt) the agency of necessity arises. The parties
here intended to enter into a binding contract.

WarrmaroN L.J. (after stating the facts). Those being
the facts we have to say whether there is a legal confract
between the parties, in other words, whether what took
place between them was in the domain of a contract or whether
it was merely a domestic arrangement such as may be made
every day between a husband and wife who are living together
in friendly intercourse. 1t may be, and I do not for & moment
fay that it is not, possible for such a contract as is alleged
in the present case to be made between husband and wife.
The question is whether such a contract was made. That
can only be determined either by proving that it was made
in express terms, or that there is a necessary implication
from the circumstances of the parties, and the transaction
generally, that such a contract was made. It is quife plain
that no such contract was made in express terms, and there
was 1o bargain on the part of the wife at all. All that took
place was this : The husband and wife met in a friendly way
and discussed what would be necessary for her support while
she was detained in England, the husband being in Ceylon,
and they came to the conclusion that 30l a month would
be about right, but there is no evidence of any express
bargain by the wife that she would in all the circumstances
treat that as in satisfaction of the obligation of the husband
to maintain her. Can we find a contract from the position
of the parties? It seems to me it is quite impossible, If
we were to imply such a contract in this case we should be

2K B KING'S BENCH DIVISION.

implying on the part of the wife that whatever happened
and whatever might be the change of circumstances while
the husband was away she should be content with this 30l
a month, and bind herself by an obligation in law not to require
him o pay anything more ; and cn the other hand we should
be implying on the part of the husband a bargain to pay
301, a month for some indefinite peried whatever might be
his circumstances. Then again it seems to me that it would
e impossible to make any such implication. The matter
veally reduces itself to an absurdity when one considers it,
because if we were to hold that there was a coniract in this
case we should have to hold that with regard to all the more
or less trivial concerns of Lif. where a wife, at the request
of her husbhand, makes a promise to him, that iz a promise
which can be enforced in law. All I can say is that there
is no such contract here. 'These two people never intended
to make a bargain which could be enforced in law. The
hushand expressed his intention to make this paymenf, and
he promised to make it, and was bound in honour to continue
if 80 long as he was in a position to do so. The wife on the
other hand, so far as I can see, made no hargain at all. That
is in my opinion sufficient to dispose of the case.

Tt is unnecessary to consider whether if the husband failed
to make the payments the wife could pledge his credit or
whether if he failed to make the payments she could have
made some other arrangements. The only question we
have to consider is whether the wife has made out a contract
which she has set out to do, In my opinion she has not.

I think the judgment of Sargant J. cannot stand, the

appeal ought to be allowed and judgment ought to be entered

for the deft_anda,nt;

Doxg LJ. I agres. This is in some respects an important
cage, and as we differ from the judgment of the Court below
I propose to state concisely my views and the grounds which
have led me to the conclusion at which I have arrived.
Substantially the question is whether the promise of the
husband to the wife that while she is living absent from
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“theto 131- ev:ldence of any such exchange -of promlses as would_ -
_ make *bhe proimse of 'bhe husband the ba,sxs of an. agreement :
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: rela.tmnshlp It is. 1mpossxble to L5 that Where bhe velationship

of Misband- and ‘wife. exists, ‘and prommes ‘are. éxchanged,

" they miust-be: dserned to-be pron:uses of & oontract.ual na.iﬁure
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In order to establish a contract’ there ought “to be'some- y, vous,

thing miote than mere . mutual promses ha.vmg rega.rd to

the - domestic rela.tlons of: the- parties. Tt 38~ Toquited: thab -

the - obhga,tmns a.nsmg “out -of - that relatlonsmp ghall  ‘be

displaced | before. either of the: pa.rtles can’ Hfounid - a contract

upon: such’ promises. - ‘The ' formula’. which was ‘stated in
this case “to support: the claim- of ‘the lady was this: Tn
eons1derat10n that you -will agree to give me 307, a month

1 will agree to forego my right to pledge your credit. ¥n the

judgment: of the - “majority of the Courf of Common - Pleas

*in Jolly . Rees (1}, which was. affirmed  in- the décision .of

Debcmham v. Mellon. (2) Erle e N5 states this proposmon (3)
“ But takmg the law to be; that the power of the wife to charge

her husband is: m ‘the. ca.pa,clty of his- agent it-is a-solecism

sy | that ghe derives: her a,uthomty from his will,
time' b 85y, _ﬁha.’c. the relatmn of wﬁe crea‘bes

B' (N 8) ezs. ) (2) (1330) s App. Uas
- {s) 16.6. B.. (h.S)&il.;

Dulke LJ.



578

L A
1919

Barrour

o
Barrour.
Duke L.J.

KING'S BENCH DIVISION. {1919)

moving from the wife to the husband or promise by the husband
to the wife which was sufficient to sustain this action founded
on contract, I think, therefore, that the appeal must be
allowed. :

Argry LJ. The defence to this action on the alleged
contract is that the defendant, the husband, entered into
no contract with his wife, and for the determination of that
it is necessary to remember that there are agreements between
parties which do not result in contracts within the meaning
of thet term in our law. The ordinery ezample iz where

two parties agree to take a walk together, or where there is

an offer and an acceptance of hospitality,. Nobody would
suggest in ordinary circumstances that those agreements
result in what we know as a contract, and one of the most
usual forms of agreement which does not constitute a eontract
appears to me to be the arrangements which are made between
husband and wife. It is quife common, and it is the natural
and inevitable result of the relationship of hushand and wife,
that the two spouses should make arrangements between
themselves—-agreements such as are in dispute in this action—

agreements for allowances, by which the husband agrees that .

he will pay to his wife a cerfain sum of money, per week,
or per month, or per year, to cover either her own expenses
or the necessary expenses of the household and of the children,
of the marriage, and in which the wife promises either expressly
or impliedly to apply the allowance for the purpose for which
it is-given. To my mind those agreements, or many of them,
do not result in contracts at all, and they do mnot result in
contracts even though thers may be what as between other

parties would constitute consideration for the agreement.-

The consideration, as we know, may consist either in some
right, interest, profit or benefit acoruing to one party, or
some forbearance, detriment, loss or responsibility givem,
suffered or undertaken by the other. That.is a well-known
definition, and it constantly. happens, I think, that such
arrangements made between husband/and wife are arrange-
monts in which there are mutual promises, or in whioh there

RIS sl

© dould be enforced in the Courts. .
. when the husband. makes. his wife a promise to give her an
: 'é;llowa.n(:ﬁ of 30s. or 21.'a weels, whatever he can afford to give
* her, for-the maintenance of the housshold and children,.

“and shie promises so to apply it, not only could she sue him
~ for his failure in any week to supply the allowance, but he
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-is consideration in form: within the definition that I have

mentioned. Nevertheless they are not contracts, and they
are not contracts because the parties did not intend that
they should be attended by legal comsequences. To. my
mind it would be of the worst possible example to held that
agreements such as this resulted in legal obligations which
It would mean, this, that
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could sue ber for non-performance of the obligation, express

or implied, which she had undertaken upon her part, All
I can say iz that the small Courts of this country would have
to be multiplied one hundredfold if these arrangements
wore held to result in legal obligations. They are not sued
upon, not because the parties are reluctant to enforce their
legal rights when the agreement is broken, but because the
parties, in the inception of the arrangement, never intended
.that they should be sued upon. Agreements such as these
are outside the realm of contracts altogether, The common

law does not regulate the form of agreements befween spouses.

Their promises are not sealed with seals and sealing wax. .

The consideration that really obtains for them is that natural
love and affection which counts for so little in these cold
Courts, The terms may be repudiated, varied or renewed as
performance proceeds or as disagreements develop, and
the principles of the common law as to exoneration and
discharge and accord and satisfaction are such as find no
place. in the domestic code. The parties themselves are
‘advocates, judges, Courts, sheriff's officer and reporter.
In respect of these promises each house is a domain into
which - the King’s writ does not seek to run, and to which
his officers do not seek to be admitted. The only question
in this case is whether or not this promise was of such a class
or not. For the reasons given by my brethren it appears

to me‘to ‘be plainly established that the promiss lere was
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not intended by elther _pa.rty to ‘be a,ttended by legal con-
sequences. 1. think the onus was upon the plaintiff, and -

the plamtlﬁ ‘has -not -established any contract. “The - -,
parties were living together, the wife intending - to return. "Z_,:.'.'-f
The suggestion is that the husband bound himiself to pay - o
301. & month under all circumstances, and she bound herself - ..

to be satisfied with that sum under all circumstances, and,

although she was in ill-health and alone in this country, . -
that -out of that sum she undertook-to defray the whole of . -
the medical' expenses that. might fall upon her, whatever .
" might be the development of her illness, and in whatever

expenses it might involve her. To my mind néither party -

contemplated such a result. - I think that the parel evidence - .-
upon which the case turns does not -establish a contract.
I think that the letters do not evidence such a contract, or .. .
aroplify the oral evidence which was given by the wife, which -
is ot in dispute, For these reasons T think the’ judgment of -
the Court below was wrong and tha.t this appeal should ber G

allowed. | | L
: Appeal alloued
Sohcltors ior appell&nt Lewz.s & Leww L

~ Solicitors for respondent Sawye'r & Wzthall for Jolm O'
Buckivell, Bﬂghton L
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