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.- 4:209: Conflicting standard terms

{1} if the parties have reached agreement except that the offer and acceptance refer to conflicting
standard terms, a contract is nonetheless formed. The standard terms form part of the contract
to the exient that they are common in substance.

{2) However, nio contract is formed if one party:

(2} hasindicated in advance, explicitly, and aot by way of standard terms, an intention not to
be bound by 2 contract on the basis of paragmph {1}; or
(b} without undue delzy. informs the other party of such an intention.

Comments
A. The battle of forms

Today’s standardised production of goods and services has heen accompanied by the
standardised conclusion of contraces through the use of pre-printed supply and purchase
orders. The pre-prinved forms have blank spaces meamt for the descriprion of the per
formance, the quanticy, price and cime of delivere. All other terms are princed in ad-
vance. Each party tends to use rerms which are favourable o i, Those prepared by the
supplier, or by 2 trade organdisation representing suppliers, may, for example, conzain
limizations of lizbility in case of difficalties in prodection and supply or of defective
performance, and provide that customers must give notice of any claim within short time
Yimics. The forms prepared by the customer or its trade association, in contrast, hold the
supplier lisble for these contingencies, and give the customer ample time for com-
pleints.

A special rule for chis batrle of forms is called for becanse it often happens that the parties
pusport w conclude the contract each using its own form afthough the two forms conrain
confiicting provisions. There is 2n element of inconsistency in the parties” behaviour. By
refersing to their owm: standard rerms, neither wishes o accept the standard terms of the
other party, yet both wish o have a contract. A pasty will only be rempted to deny the
existence of the contract if the contract later proves to be disadvantageous for that parry.
Toe purpose of the nude is to uphold the contract and w provide an appropriate sofution
wo the bartle of forms.

Compered to the rufes applied by those laws which sull require offer and acceprance to be
“mizor images” of each other before there can be a contract, this Article provides sclu-
tions whick are much more likely to accord wich the reasonable expectations of busi-
nesses and consumers who are not familiar with the technicalities of contract law. It does
not, however, limit the freedom of the parties in any way. They remain free o state
exactly what will or will not amouns to offer and acceprance in their dealings.
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Seetion 2: Offev and aeeeptanics

B.  Scope of the rule

The nule in the Amicle is not needed in every situation in which each party has 2 set of
standard terms and these are not identical.

First, the parties may have so conducted themselves that only one set applies. This may
happen because they have agreed explicitly that one set should govern their congract, for
examgple when a pasty has signed a document which is 1o be weated 2s the contract,
although in previous correspondence that parey has referred 1w its terms of contrace. kt
may also happen because one party fails to bring its standard terms 1o the other party’s
attention before or when the contract is concluded.

Secondly, the guestion s to which terms govern only arises when the standard terms are
in real conflict. This is not always the case. It may be thet one party's stzndard rerms
contain rerms which are implied in any contract of that kind, or thar they merely lise
technical specifications of the goods or services to be supplied or performed. Such clauses
are often not at varance with the other parey’s standard terms, which may noz contain
any clauses on these points.

There is, however, a bartle of forms even i only one party’s rerms contain provisions on
ar issue, when its terms deviate from the general rules of law, and it is to ke understoed
that the other party meanc the rules of law 1o cover the issue. Thus the rules in the
Agticle will govemn the situation where in its offer the supplier’s general terms conain 2
price escalarion clause and the buyer in its acceprance uses a form which says nothing
abour later changes in the price.

C. The solutions

Is there a contract? The Axticle provides that there may be 2 contrace even though the
standard terms exchanged by the parties are in conflict. This is an exception 1o the
general nile on modified acceprance in the preceding Article. Under that Article, an
acceptance which differs from the offer will be effective only if the differences are not
materizl. Otherwise, the acceptance would be (i} a zejection of the offer and {ii) a new
offer, It is true that, if the party who teceives the new offer does not object zo it and
performs the contrace, it will be deemed to have accepred that there is a contract. The
difference made by the present Armicle, is that the contract may be formed by the
exchange of standard terms, rather than only if and when the performance takes place.

Under the present Asticle, 2 party who does not wish to be bound by the contrace may
indicate so either in advance, or later.

If done in advance, this must be indicared explicitly and not by way of standard terms.
Experience has shown that a party whose standard terms provide thar there will be ne
conaract unless those terms prevail {such a clause is often called a “clause paramount™)
often remzins silent in response to the other parey’s conflicting rerms, and acts as if a
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contract had come iato existence. The provision is often conmradicred by the party's own
behavious. To uphold & would erode the nide.

# parey, however, may prevent a contract from coming inte existence by informing the
crher parry, without undue delay after the exchange of the documents which PUIDOLE 1O
conclade the contrace, of an intentior not to conclude a contrace.

Which terms govem? If despite a conflict berween the two sets of rerms, a contract does
come into existence, the questicn is: which: terms wilf apply? Unsil recentls many legal
systems would answer the question as follows: By performing withour mistng objections
1o the new offer, the recipient must be considered o have accepred the standard terms
contained in the new offer {the “last shot” theory). Under another theory it is azgued thar
a party which states that it accents the offer shoutd not be allowed o <henge its terms.
Under this theory {the so-cailed “firsc shot” theory! the conditions of the first offeror
prevail.

Under the present Article the stendard terms form part of the contract onls to the extent
that they are common in substance. The conflicting rerms “knock out” each other. As
neither party wishes 1o accept the standard rerms of the other party, neither ser of
standard terms should prevail over the other. To let the party which fired the fisst or
the last shot win the bartle would make the outcome depend upon 2 factor which is often
coincidental.

Iz is then for che court o fill the gap lefr by the terms which knock each other out, The
court may apply applicable rules of law o decide the issue on which the terms aze in
conflict. Usages in the relevant made and practices berween the parties may be particu-
tarly important here, for example if there is 2 usage of emploving rerms which have been
made under the auspices of official bodies or standard forms promored by some other
neutral organisation. If the issae is not explicitly covered either by the lawor by usages or
practices, the court or the arbitrator may consider the narure and purpese of the contract
and 2pply the standards of good faith and fir dealing o £l the gap.

Mesevazion I

A orders some goods from B. A’s order form says that the seller must accept respon-
sthility for delays in delivery even if these were caused by force majeure. The seller’s
sstes form not only excludes the seller’s ltabiticy for damages caused by Jate delivery
where there was force magerre, bue also stares that the buyer has no right to termi-
nate for defay untess the delay is over six months. The delivery is delzved by force
majeure for a pericd of three months and the buyer, who because of the delay no
longer bas any use for the goods, wishes o terminate the conraczual relationship.
The rwo clauses knock eack ather out and the general rules of law will apply: thus
the sefler is not Hable in damages bur the buyer may terménate for delay ¥ the delay
was fundamental.

The term “common in substance” conveys tha it is idenrity in result not in formulation
that counts. However, whar is “coramon in substance” will not always be easy w de-
cide.
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THustration 2

A sends B an orcer, which has on the back general terms providing, among other
things, that any dispute between the pamies will be submisted to arbimracion in
London. B sends A an acknowledgement accepring the offer. On the back of the
acknowledgemer is a clause submiting all disputes o arbitration irr Stockholm.
Although offer and acceptance have in common thet they both refer to arbitration,
the clauses are not “common in substance” and accordingly neither of the places of
arbitration is agreed upon. But did the parties agree on arbimarion?

A courr might conclude that the parties preferred arbitzation: to Htigation in any case and
would then apply the nommal rules on jurisdiction in civil and commercial marters @
decide where the place of arbitrarion should be.

I, however, the courr finds that the perties oz one of them would only have agreed o
arbitration if it was m be held at a certain place the arbitrarion clause may be disregarded
and the court mav then admit the action.

MNotes

Is there a comtrace?

=

1. In most of dhose countries where the coures have addressed the bartle of forms it seems to
Be held that a congract has come ince evistence by the offer and its purported acceptance
unless the offeror objects to the purposted acceprance withowr undue delay. Thes the
conract is held so exist even before the parties have acknowledged i in any other way,
for instance by tendering performance. This is also the position of some of the writers in
the couneries where there is no case law on the subject.

2. Incountries where the classical rules on offer and acceprance povern: the batele of forms,
a contracz anly comes ingo existence when these rules so provide. Under the classical
rules'on the conclusfon of conzracts the contract may also come into existence when the
parties wear it as concluded expressly or by conduct, for instance by performing che
contract. This is the position in ENGLISH law, see Sawser Awtorurtion Led. v. Goodmen
(Mechanical Sevidces) Lid. {1386} 34 Beilding IR 81. See on PORTUGAL, Ferreira de
Almeida, Texto e enunciade, 886 and on SPAIN, Diex-Piraso 211. in FRENCH and in
BELGIAN law the comract is not formed unless both paries consider the conflicting
terms as unessencial, see som Mehren, Formarion of contracts, 164; Tervé [Simler/ Laquere,
Les obligationsé, no. 188 Kndthof/ Bocken/De Ly (De Temmerman, TPR 1994, no. 99.

3 Insales governed by CISG part I, where the zerms of the purperted acceprance do not
matesally alrer the rerms of the offer, the acceprance will conclude the contract vnless
the offeror objects withour undue delay, see art. 19(2). if dhe zeems of the purpored
accepiance materially alter the terms of the offer, there is a counter-offes, and therefors
na contract unei the offeror has shown by starements or conducs that the counzer-offer
is accepred, for instance by performing the contracs, see arms. 11) and 18(1), and 0
Bisnca end Borell {-Famsworth), CISG, art. 39, 2.3-2.6. The situation seems 1o be the
same under the SLOVENTAN LOA § 29 which is idencicz! o0 CISG art. 19, but theze has
not been any case law 1o suppost rhis.
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Which rerms govern?

af,

The “knack out” rude

The Article i in accordance with the UNIDROIT Principles art. 2.32, see Bonefl, In-
rernationad Restacement 124 . The GERMAN courts have adopted a similar “knock
ouc” principte. In most of the cases they have sobved the conflict by applying the rules of
law (das disposizve Rechs] governing the issue, soe BGH 20 March 1985, NIW 1985, 1838,
BOH 13 January 1991, NIW 1991 1606, and Sraudinger (-Borkj, BGE 2003, § 150
n0. 18 Basically the same positian has been raken by the AUSTRIAN coures, see OGH
27 Seprember. 1982, 5Z 55/134 and CGH 7 June 1990, JBL 1991, 120; see also Rummel
{-Raarmel), ABOB B, § 864a no. 3. Also, DANISH law appears 1o suppore this rate see
Bryde Andersen, Grandleeggends aftalerer, 108 et seq., Lando, LHR 1988, B 1 and Go-
mard, Almindelig konmakisrer?, 104, The ESTONIAN LOA § 40 comesponds to the
present Article.

Ir FRENCH and BELGIAN law the conracs is concluded provided the conflicring terms
do niot cover an essential element, “onwse determinante”, of the contract, see Tervé{Simier/
Leguere, Les obligationsS, nos. 188, 189, 368, iris held that in such cases no terms have
been agreed and the nales of law will fill the gap. see Miahd , Conflit de conditions
générales; Defforse, La formation des contraes, £38-48% S:zpw\m GervenfWery, IT
19%4, 715, no. 79

in POLAND the “knock out” nule is refleczed in CC art. 3854, Tt provides thar a contract
concluded bemween enmrepreneurs who use conflicring standard terms remains valid, but
does nor include those provisions of the standard forms which are muually contradic-
zorv. A contract is not concluded, however, if any party immedistely dectares that i does
not intend 1o conclude such conteact.

The “last shot” theory

The last shot theory seems to be the prevailing view in ENGLAND, see Briish Rowd
Services Led. v. Arthur V. Cracchley & Co. Led, (No. [} [L1967] 2 AlL ER 285, 287, although
the ourcome will depend on: the exact facts, see Butder Machine Tool Ce. v. Ex-Cell-Or
Covp. Led. [1979] 1 WLR 403, 51 7. CA and Treitel, The Law of Contracs?, paras. 2-015-1-
020, It is also the prevailing view in SCOTLAND, see Stair, The Laws of f Scotland XV,
$ 636; McBryde, Law of Coneract in Scotland?, pares. 6.97-6.103

CISG ares. 18-19 seem to lead to the same curcorme, both in: cases where the conflicting
rerms of the acceprance matesially alrer the tesms of the offer, see ants. 1913 and 18(3),
and when they do not, see arr. F9(2}, see Schiechiziem and Schwenzer {-Schlechrrdem.and
Schroeter}, CISGY, art. 19 no. 19 and Bianca and Bonell {-Femsworth), CISG, are. 19, 13-
24

The firse shot rule

The DUTCH CC arr. 6:225{3) provic%ea that if offer and acceptance refer o different
standard terms, the second reference is without effect, unless it expliciely rejecss the
epplicability of the standard terms contained in the first zeference. It appears thar the
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explicit rejecrion must be one which the offeree communicates for the occasien and noz
ong which only appears in the offeree’s standard verms

In the USA § 2-207 of the UCT provides a general mle on addizional rerms @ accept-
ance or confirmation. it is the prevailing view thar the result is similar o thee of the
Dutch OC. However, i the additional terms do not materially alter the rerms of the offer,
rhese addirional terms will become part of the contracz, unless the offer expressly limins
acceptance to the rerms of the offes or notification of chjection has already been giver or
is given within a reasonable time after notice of them is received. Several authors have
criticised the tules in § 2-207, see vow Mehren, Formarion of contracrs, 137-180.

The laaw is wnseried

in the law of several countries, stawutory provisions on the conclusion of contraces do not
sddzess che issue oz do not provide what the authors considers to be clear and satisfactory
answers. There is na case law and the authors are sometimes divided.

Thera is no general rale in SPATN, where the authors send ro favour the classical rules on
offer and acreptance and on interpretation of contracts. This is also the position of the
PORTUGUESE authors, bue tempered by the good faith principle; see Frada de Sousa,
140 & There is no express nele in ITALY, where some authors favour the Hlast-shoe”
theory, while others ase in support of the “knock-get”™ doctrine (see Sacco and De Nova,
1l contrazto L1, 407). In CZECH law there is no specific rule on conflicting srandasd
rerms. So the general rules on conclusion of contracts apple

Meny suthoss assert that there can be no hard and fast mie which solves the conflice.
The cases are to be decided individually, This is the arimde of the SWEDISH authors,
see Ramberg, Allmén avealsrére®, 174 et seg Goranssor, Kolliderande standardasiat,
passim, who seems to favour the fisst shot theosy . Adlercrenez, Avralstier 114, 73; and
Heliner, Kommersiell avtalstaze, 58, who is not even sure what is the right approach, and
wha shows some sympathy for the lass shot nule, 2 sympathy which Ramberg, Allman
avialessee?, seems 1o share; see slso Bemity, Standerdavealstie, 42,

The question is mreated by the FINNESH author Wilhelmssox, Standardavial?, who seems
ro prefer the knock out principte, see pp. 79 . Hervmo, Sopimusoikeus I, 170-178 is less
willing to consider any of the zlremarives s 2 main rule and : emphasises the zole of the
merits of every particular case. Among DANISH avthors, Londo, UFR 1988, B 1 and
Bryde Andersen. Grunlzggende afalerer, 210 favour the imock out principie; Gomard,
Almindelig konerakzsret?, asgues for the last shot rie where the offeror treats the con-
race as concluded vithour objecting to the addizional or diferent terms in the accept-
ance, while in other cases the rules of the law should apolby, see p. 105 Anderses and
Norgamd, Afaleloven?, T4 seems 1o prefer the Iast shot rale.

In SLOVAKIA only the classical rules on offer and acceptance govern the batzle of forms,
as sarutory provisions on the conclusion of contraces do ot address this issue and there
is no case law.




