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X - Preface

complicate, judicial decision-making, tort law’s objectives and the

ways in which it can be used. Chapter 3, as already indicated,
turns to negligence as a general principle of tortious liability. In
Chapter 4, the competing notion of causation, which in practice
governs the outcome of many hard cases, is dealt with separately,
though the two chapters inevitably overlap.

The second section of the book deals with the way in which tort
law protects specific interests, for historical reasons singled out
over the centuries for judicial protection. This approach .is
explained more fully in Chapter 1. Chapters 5 and 6 deal with
property, economic and business interests, considering reasons
why they are so strongly protected and the extent to which the
economic interests of a modern capitalist:society are adequately
looked after by the law as it has evolved. -

In Chapters 7 and 8 we turn to the constitutional aspects of tort
law, its traditional use for the protection of civil liberties.and, cur-
rently, its growing involvement with human rights—a new
entrant into the English legal order, and one which challenges the
law of torts. The chapter focuses on reputation, the oldest intan-
gible right recognised by the common law, well protected by.the
tort of defamation. Against this background, the reluctance of the
courts to develop a law of privacy is examined, together with
judicial reluctance to provide a remedy in damages for violations
of human rights. This leads on to a more general discussion in
Chapter 8 of the position of the State and public authorities as
defendants, currently a matter of some anxiety for the judges. . .

In the final chapter, tort law’s occasional successes and many

failures are evaluated. Today nearly synonymous with personal - -

injuries litigation, tort law must be measured against statutory
accident compensation as a vehicle for redress of accident
injuries. Briefly examining the possible alternatives, the book
ends on a questioning note: can tort law survive? ;

Carol Harldw
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* 'WHAT IS TORT LAW?

0s branches of English law the effect of historical accidents

rocedural requirements is to obstruct orderly and scientific

—this is especially true of branches such as the law of

re the sources are to be found mainly in the common
t in statute law.”

” Professor Harry Street

TORT LAW -AND CRIMINAL LAW

rime” is:a word in everyday use. Newspapers are filled with
rts:-of : criminal cases. and Crimewatch programmes absorb
rs of television prime time. The word “tort”, on the other hand,
ething of a puzzle. It is not in common use and possesses no
ious meaning in modern English. In fact it is the French word
‘wrong’”-and its use points us back through the centuries to the
orman French language, which was once the Workmg language
e “King’s Courts”. A tort is simply a “wrong” and tort law is
law of “wrongdoing” or perhaps of “wrongs”. This, however,
s-little further; indeed, it may be positively confusing. The
eral public tends-to treat “the law” as synonymous with crim-
law-and it is the criminal law that is generally regarded as the
wrongdoing. But a tort is not a criminal wrong although,
re-are-about to see, the two have much in common and may
ten overlap. Tort law establishes the circumstances in which a
erson whose interests have been harmed by another can be
ympensated through the civil courts.
But'even this elementary description immediately breaks down.
tlaw is only one part of what academics today prefer to call the
vil- law of obhgahons Much of the civil law is taken up with
ontracts. Tort law is not in general concerned with contracts;
deed, .¢ontinental lawyers often call it the “extra-contractual”
v-of liability. In the formative period of the nineteenth century,
e line between tort and contract was seen to form the main
ide in.civil law. Later, Sir Percy Winfield (1931b) was to draw
n this distinction, defining tort law as the breach of an obligation




2 Understanding Tort Law

“imposed by the law”, a definition that aligns tort and crime. In
contract, which Winfield was anxious to distinguish, obligations
are normally imposed by, and arise from, an agreement between
the parties. When Winfield wrote, contract was the elder brother, a
relationship imperceptibly undone by Donoghue v Stevenson (1932).
Today, contract law has changed. The doctrine of privity chal-
lenged by Donoghue has, for example, recently been amended to
allow third parties to claim limited contractual protection (Adams
and Brownsword, 2004, pp.87-93). Tort law too has changed, and a
new doctrine of reliance has emerged at its heart, eroding the
boundary with contract (Hedley Byrne v Heller, 1964). Today, as the
boundary line between the two has become more fluid, Winfield’s
definition would be thought simplistic (Cane, 1997, pp.183-186).
The complex relationship between tort and contract law is,
however, best reserved for later chapters.

As a way to highlight differences between criminal law and tort
law, the facts of a macabre law case, which in 1990 attracted a
great deal of attention in the popular press, are helpful (Halford' v
Brookes, 1991). The claimant was asking permission of the court to
bring an-action for damages in respect of the tragic death of her
daughter more than 12 years before, in April 1978. There . was no
doubt that the girl had been murdered; her body was found
beside a canal where she had been walking with her boyfriend,
the second defendant in the civil case, then a schoolboy, and ‘she
had been both strangled and stabbed. The boy had been arrested
and charged with murder and had confessed to stabbing the girl.
Later, however, he withdrew ‘this confession and ‘made a new
statement blaming his stepfather, the first defendant in this case,
for the killing. ‘At the time of the boy’s trial for murder, everyone
concerned, including the jury, felt confident that either he-or his
stepfather or both of them had been responsible for the death of
the girl, yet, because the police chose‘to proceed only against the
boy, he had to be acquitted.

Not surprisingly, the girl’s family remained deeply dissatisfied:
They wanted action to be taken against the stepfather and‘went
so far as to talk to a solicitor, who told them that only the Director
of Public Prosecutions could take action. With. the help of Iocal
people and the press, they mounted a sustained campaign to per-
suade the authorities to act but, despite the emergence of new evi-

dence, nothing was done. In 1985, the mother consulted new

solicitors who came up with a novel idea. Advising that a case'in
the civil courts might be a possibility, they applied successfully
for legal aid to start proceedings against both of the men
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d. After'some preliminaries, the case went to a High Court
foririal:In a judgment that attracted much: press attention,
dge ruled that the stepfather was 100 per cent liable in dam-
or:the acts of strangulation and stabbing. The stepson was
0 have participated to a limited extent'in the stabbing and
Hable:to make a 20 per cent contribution to the damages.
d-at last been done. Or had it? Crime and punishment
rall, indelibly: linked in the public mind, yet here no-one
n:punished. -
ounter-reason why the procedure used in Halford can seem
astisthat'a man, who had not been charged and did not actu-
articipate . in-the civil- proceedings, had effectively been
di “guilty” of murder by a single judge in a case that ought
rmally to have come before a jury. Jury trial is an ancient right,
an be traced back toMagna Carta in 1215 and forms a cen-
jpart of our constitutional guarantees. In Britain, though not in
Jnited: States, juries have gone out of use in all but excep-
al civil ‘cases, which significantly include those where police
ngdoing is alleged. All serious criminal charges are still heard
1juries, however. Again, because criminal prosecutions carry
sk-of loss'of liberty, the burden of proof in a criminal case lies
prosecution to prove guilt “beyond all reasonable doubt”.
il case, which could never result in imprisonment, the bur-
-on the claimant to prove the case to the lighter standard
‘balance of probabilities”. The trial judge in Halford showed
e sensitivity to the constitutional position by applying both
criminal standard of proof and the rules of evidence used in
riminal trials to the case before declaring himself satisfied.
inal cases involve a relationship between the state and the
1v1dua1 ‘with the state or Crown representing the public inter-
Halford we should notice that the case was not brought in
name of the Crown or by the prosecuting authorities; indeed,
‘way to challenge their failure to act against the stepfather.
e nineteenth century, the responsibility to prosecute crim-
s normally fell on-individuals. They still possess the right to
secute and still occasionally do so; a private prosecution for
rporate: manslaughter was brought after the tragic Zeebrugge
aster, when a cross-Channel ferry capsized (R. v Stanley, 1990).
otoriously unsuccessful private prosecution was brought after
nfamous murder of Stephen Lawrence, where nobody was
sfactorily brought to justice and a public inquiry had to be
(Cm.4262-1, 1999). But the Attorney-General, exercising an
nt Crown prerogative, can always withdraw a prosecution,
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even one started by a private citizen. In contrast; a civil action,
brought by an individual, can be “struck out” by the court-only if
the judge believes that no good cause of action exists. Normally,
the decision to prosecute is taken by the Crown Prosecution

Service, set up by the Police and Criminal Evidence Act 1984 to -

supply an element of objectivity in criminal proceedings, and
CPS lawyers; headed by an independent Director of Public
Prosecutions, take charge of the proceedings. Here we have
another difference with the tort action, which is run by the indi-
vidual claimant and her lawyers. This is an important feature of
tort law, which allows it to be used for purposes of accountabil-
ity. In contrast, the distance between the public and criminal
prosecutions has widened to the point that a strong victims’
lobby is demanding a more ‘responsive criminal justice system,
with rights for victims and their relatives to express their views.
Victims’ groups are today routinely consulted by the Home
Office, which has introduced many changes to make criminal
procedure victim-friendly. The new practices blur the crime/tort
distinction, bringing crime and tort closer together.

Different courts, presided over by different judges and magis-
trates, handle criminal and civil cases. Since 1973, however;.crim-
inal courts have been empowered to order convicted offenders to
pay compensation to their victim in addition to any criminal
penalty imposed. Even when, as is normally the case for minor
offences, punishment takes the form of a fine, the fine is not
payable to the victim; currently, around 4 per cent of fined
offenders make some compensation to their victim. Typically, the
sum awarded is small; in magistrates’ courts, where most com-
pensation orders are made, awards average £144; in Crown
Courts, £1,444. This is partly because magistrates tend to see
compensation orders as double punishment, partly because in
criminal proceedings the means of the convicted person must be
considered so that full compensation may not be forthcoming. A
criminal compensation order does mot bar civil proceedings,
although the same sum cannot be recovered twice over.

The outcome of a successful tort action is an award of “dam-
ages” or sum of money awarded as compensation and, in civil
proceedings, the means of the defendant are not relevant either to
liability or to calculation of damages. The rules for calculating
civil damages are both complicated and controversial and this
book will not deal with them in any detail, but the basic principle
should be borne in mind: this is that the claimant’s injuries-are to
be redressed or repaired in full. It is perfectly possible, though
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uncommon, for the victim of crime to sue the criminal for damages,
but the criminal is not-usually worth suing; he is often behind bars
or his earnings may be insufficient to compensate the victim and to
pay the legal costs. The Home Office is anxious, however, to make
criminals contribute more to the costs of compensation. Early in
2004 it issued a consultation paper, Compensation and Support for
Victims of Crime recommending changes to the system to make it
on the one hand more victim-friendly and, on the other, to make
the criminal pay. Once again, crime and tort are coming closer
together. o
Even if the outcome of a successful tort action is an award of

“damages”, we would be cynical to believe the mother in Halford
was interested in money as “compensation” for loss of her daugh-
ter; indeed, the trial judge went out of his way to note her real
motive as being to target and expose the stepfather, whom she
believed to be “the primary, and perhaps only, author of her
daughter’s death”. If money had been the claimant’s main objec-
tive, the state-funded criminal injuries compensation scheme (see
belbw, p-158) would be a better source than the two impecunious
defendants against whom the award was made. In fact Halford
exemplifies the growing use of tort law for purposes of accounta-
bility and even revenge, a development further discussed in Ch.2.
Once again, the line between crime and tort is blurred. Damages
were claimed to compensate for loss of the daughter’s earnings
up until the date of the trial, an amount roughly calculable, as
well as for her “loss of expectation of life”, a guess rather than a
calculation. In addition, a claim for “aggravated damages” was
added, defined recently by the Law Commission as an award to
“compensate for mental distress caused by the manner or motive
with which the wrong was committed” (Law Com.247, 1997).

~Tt is really more honest to retain the traditional idea as
expressed by Lord Hailsham in Broome v Cassell (1972) that aggra-
vated damages, like punitive and exemplary damages, are all
awarded in exceptional circumstances to express the public’s
“indignation at the excessive nature of treatment meted out to the
plaintiff’. While these categories. remain in being, the division
between tort and criminal law is incomplete.

DEFINING TORT LAW

If we are by now beginning to have some idea of what tort law is
not, we are not much nearer to knowing what it is. This is because,
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two or more centuries after tort law emerged-as a discrete subject
and the first tort textbook was written, no rational and logical def-
inition has yet been provided; indeed, argument still rages over
whether there is any such thing as “tort law”. Some authors still
follow Sir John Salmond, one of the subject’s greatest scholars, in
talking of “the law of torts”. This implies that tort law remains “a
body of rules establishing specific injuries”, unco-ordinated by
general principles (Salmond and Heuston, 1992, p:14). In contrast,
Sir Percy Winfield, who saw negligence as a unifying thread for
tort law, chose to call his textbook The Law of Tort (Winfield and
Jolowicz). S =

Some modern authors have attempted to identify tort law’s
essential elements and reclassify the law around them. Professor
Harry Street (1983, p.5), for example, identified as issues common
to all tort actions three basic questions: :

¢ What interests does the law of torts protect?

® Against what general type of conduct—malicious, intehtional,
negligen‘t, or accidental—are these interests ‘protected’?‘

® Is there some special circumstance that provides a-defence?

Street’s analysis correctly depicts tort law as a balancing exer-
cise, in which the court weighs the claimant’s protected interest
against the defendant’s breach of obligation; it does: not tell us
what interests are protected or what the defendant's obligations
are. Cane (1997, p.1) also depicts tort law in terms of three main
components: a protected interest; conduct that the law sanctions;
and a remedy for the “wrong”. He sets out to “dismantle” tort
law and reconstruct it as a “system of ethical rules and principles
of personal responsibility for conduct”. But.Cane is unable to
provide a rational definition, concluding that tort law should be
“discarded as a category with juridical significance” (Cane, 1997,
p-238). This book, like Cane and Street, focuses on the idea of
protected interests but, like them too, it cannot move far from the
laundry list of torts. e o

These somewhat abstract points are illustrated by a final look
back at Halford. This case revolved around an unsuccessful charge
of murder, a crime with which we are all familiar and the mean-
ing of which we probably understand. We might reasonably
expect the elements of the crime of murder to be replicated in the
civil law of tort. Let us-test this expectation by guessing at the
answer to Street’s three questions: » : : :
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“Yes; the law of torts protects-physical integrity, including no
:doubt the fundamental right to life. - ' v

Life and physical integrity are sufficiently important to be pro-

tected against malicious, intentional and neghge?nt acts. ThI.S
éiiséé the qﬁestidn whether liability for unintentional or acci-
ental acts is excluded or whether someone is “strictly liable”
or deaths which he has caused;

- There might be special circumstances—like necessity or self-
-+ defence—that provide defences, as there are in criminal law.

Following logical principles, we have concluded tha}t murder, or
causing death intentionally, must be an actionable civil law wrong
or:tort. The fact is, however, that “causing death” is not, for histor-
ical reasons, an actionable wrong. Although we do not want to go
too deeply into the reasons, some explanf:lti.on of sucha surprising
gap in the civil law is appropriate. The dlffl’cqlty.spnngg from two
interlinked common-law rules of great antiquity, which locked
together to preclude actions founded on someone’s death:

© o RuleI wasprocedural in character: it provided that no persopal
- actions survived the death of the plaintiff or defendant, wlgch

.. meant that the executors of the estate of a deceased person (like
Mrs Halford) could not sue in the name of the deceased person;

¢ Rulell provided thatnoactionlay forlossto third part.ies cause‘:d
through someone’s death. This rule prevented the Wl(.iOW, chil-
dren or other dependants from suing where the ffimﬂy bread-
winner had been killed. The rule was confirmed in the case of
" Baker v Bolton (1808), unfortunately decided slightly bef.ore
' industrialisation and railway accidents began causir}g anxiety

* about EbmpensatiOn for the dependents of accident victims.

The crime of murder ‘t‘heréfore‘has no exact equivalence in civil law.

‘How was this problem to be overcome in.Halford? "‘Fhe, term
“murder” was replaced in the civil proceedings by use of the
ancient generic tort of trespass to the person, obsolete exqept in the
language of the law and of the prayer bc?ok and again merely
meaning “wrong”. A trespass is an mtenhona} or deliberate 'act
causing physical harm. Force actually used against the person isa
battery; to thréaten force is assault. These “nominate torts” are some
of the earliest wrongs for which the common law granted r.edress.
The modern reader is likely to be more comfortable with the
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principled, theoretical approaches of Street and Cane. Instead we
find that a list of causes of action or nominate torts is an essential
addition to the more theoretical approaches.

Perhaps all this does not greatly matter. Perhaps we have to

accept that, in a common law system, the only way to track down -

our subject is to turn to the index of a standard textbook, where
the chapter headings will provide a number of clues. Sir Frederick
Pollock, another great legal scholar, once observed, “There is
rather too much talk about definitions. A definition, strictly
speaking, is nothing but an abbreviation in which the user of the
term defined may please himself.” (Pollock, 1931, p.588) If the
traditional “formulaic” approach cannot answer the anguished
question, “What is tort law?” it can at least provide answers to the
question, “What is a tort?” Yet it remains an unsatisfactory
answer (Cane, 1997, pp.1-10; Murphy, 1999, p.116). Due to the
lack of any central organising principle, tort law ebbs and flows
in a painfully unstructured and unprincipled fashion, with little
agreement over its parameters and even less over- its functions
and objectives. It is still governed at the start of the twenty-first
century by ancient and often obsolete forms of action into which,
we are told, the facts of any given case have to be fitted :if the
claimant is to succeed. As the' celebrated legal historian; Sir
Frederic Maitland, famously remarked, “We have buried the
forms of action but they still rule us from their graves”. : -

THE COMMON LAW AND CODIFICATION

The forms of action were in fact buried by the Common Law
Procedure Act 1852, which made it unnecessary to refer to a spe-
cific form of action in one’s pleadings. In 1873 the Supreme Court
Judicature Act finally abolished the forms of action for all proce-
dural purposes. It was, generally speaking, no longer necessary to
pigeonhole one’s claim within a cause of action, but simply to set
out the facts on which one’s claim was based. This necessary
reform took the bones out of the ancient common law system.
The easiest way to put them back would have been for
Parliament to codify the common law along the lines of the French
Civil Code introduced by Napoleon in 1806. This compresses the
general principles of tort or “delict”—another word for wrong—
into five articles. The two key articles provide: '
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Article 1382 .

Every act which causes damage to another person obliges ?he
person by whose fault the damage has been caused to provide
reparation.

Article 1383 L .

‘A person is-responsible for the damage which has been caused
not only by his own acts, but also through his negligence or
imprudence. .;

- The French Civil Code has been criticised by a modern German
scholar for reducing the law of delict to “a handful of majestic if
trivial propositions”, which do no more than act as pomnters to the
way ‘in which judges should develop the law (Kotz, 1987). The
Code is no more than a set of “principles” or even “standards”, so
genéral as to leave everything to judicial discretion. In fact' this
reflects the way in which courts typically formulate .the_1r rulings.
(Compare Art.1382 with the famous “neighbour” prmc1ple enun-
ciated by Lord Atkin in Donoghue (see below, p-48), which forms
the basis of negligence liability in modern English law.) Hov_v c!o
judges apply principles to specific cases? And how do they fill in
gaps left by general principle? Cautious by temperament and
trained to reason by reference to decided cases, they look at
decided cases and turn back to the law as it existed prior to codi-
fication or legislation. In other words, in a common law system,
the case law always provides the context for legislation 'and
remains. in existence except insofar as Parliament has prov1dgd
otherwise. In a common law system, the common law might in
the same way be seen to form the essential background to a cfo.de.
- Tt is in many ways surprising that English law escaped cgdlhca-
tion in the nineteenth century. The idea was certainly fashionable
amongst intellectuals such as Jeremy Bentham, who believ?d that
the law ought to be codified to lessen the judges’ griR over it. Had
his ‘suggestion been taken up, however, a very c:l.lff.erent c0f1e
would ‘probably have resulted. More in tune stylistically 'wﬁh
British thinking is the nineteenth-century Criminal Code Pu!o];shed
in 1877 by Sir James Stephen, never enacted as law inside the
United Kingdom, although it became the basis for penal co.des
throughout the British empire. This relatively long and detailed
text starts by enunciating general principles of liability and goes on
to list and define specific offences. L . o
Although tort law has never been codified, there is a limited
amount of statutory intervention, much of which today emanates
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from the Law Commission. The Law Commission was set up-in
1965 “to keep the law of England and Wales under review and to
recommend reform when it is needed”. In practice, however, the
Government often commissions Law Commission reports.: ‘A
good example of the English method of codification in operation
is the Animals Act 1971. This.Act, fairly typical of British legisla-
tive practice, set out to codify the.common law rules of civil lia-
bility-for damage caused by animals: It is based on a Report and
Draft Bill from the Law Commission (Law Com.13, 1967), though
Parliament did not accept the draft in its entirety. It is notable that
there is no statement of general principle approximating to
Art.1382 of the French Civil Code in the Act. Instead, the'Animals
Act takes as its point of departure the messy and unprincipled
common law. It singles out for ‘abolition certain common law
rules that impose strict liability for wild animals deemed to be
ferocious and also the archaic “action-on the case” for “cattle tres-
pass”, but closely follows the existing law by-retaining the crucial
common law: distinction -between wild animals belonging to a
dangerous species, such-as-tigers and lions, and domestic animals,
deemed harmless tnless the contrary has been shown (the so-
called “one bite” rule). With the following formula, s:8(1) altered
the old rules.concerning the escape of animals on to the highway:

“So much of the rules of the common law relating to liability for
negligence as excludes or: restricts the duty which: a . person
might owe to others to take such care as is reasonable to see that
damage is not caused by-animals straying on to a highway is
hereby abolished.” c

This is a far cry from the French Civil Code. Not only is it hard

to see precisely what has been abolished but alse the section does -

not clearly tell us-what principle of liability applies.:Indirectly, it is
clear that negligence is somehow relevant but we cannot know
until the judges tell us whether nominate torts or areas of strict lia-
bility are still applicable. The position is made more difficult by the
fact that 5.5, described by Lord Denning M.R. as “very cumbrously
worded” and likely to give rise to difficulties in the future, sets out
exceptions to strict liability. C SPRNET % f
Shortly after legislating, Parliament chose to return to the topic
with the Guard Dogs Act 1975, which makes it a minor -criminal
offence to let a guard dog run loose in the absence of a handler: Two
further Dangerous Dogs Acts followed in 1989 and 1991, the first of
which started life as a Private Member’s Bill. They also deal with
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ctiminal liability for dogs of a specially dangerous species, such as
ridgebacks or rottweilers, when kept as pets. Instead -of a codifica-
tion, we have now arrived at a situation where the criminal and
civil liability of the keeper of a-dog is dealt with separately and
two Acts contain rules-on the circumstances in which dogs can be
destroyed: there are: powers to order the destruction of dogs that
have molested humans in the Dangerous Dogs Acts, but dogs
found worrying livestock are dealt with by the Animals Act. These
patches have made the law very complex: the rules of criminal
and civil law differ, while the classification into dangerous and
non-dangerous animals is inconsistent. :

+ Unfortunately, the habit of “law reform by penny numbers” is
typical of the uncodified, common law method. The Law
Commission is sometimes unsufficiently courageous; its reports
stay too close to-the common law. On the other hand, legislation

is ‘often.far too specific. It fails to sweep up and codify related

statutory provisions and to abolish the surrounding common law
once and for all. Perhaps we should regret the fact that Bentham
and Stephen-were not Napoleon.

THE ERA OF FAULT

At the end of the eighteenth century, the forms of action, a set of
disparate wrongs grouped around protected interests,_notably
personal physical integrity, land and:property, were still in place.
In the nineteenth century, the system of forms of action was
partly dismantled but not entirely disposed of. Law reform con-
verged with events taking place externally in society to change
the picture and foster the development of a new law of torts
based firmly on the general principle of fault (White, 198'0,
pp-13-19). The Industrial Revolution was under way. The rapid
development of railways and industrialisation of the work force
Jed to multiple accidents for which some reparation seemed nec-
essary. Thus, in 1846, Lord Campbell, worried about the increase
in railwayaccidents -and the failure of the common law to
acknowledge a right of action in respect of death, introduced a
Death: by Accident Compensation Bill into the House of Lords.
Despite his fear that his bill would be defeated in the House of
Commons by the strong railway:lobby, it survived to become the
Fatal Accidents: Act 1846. Lord Campbell’s Act, still virtually
intact in an amended form, allowed dependants (the wife, hus-
band, parent or child) to bring an independent action in tort in
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respect of their financial dependency on'a person whose death
the defendant had caused. It was thus of great importance in
securing compensation in cases of fatal accident. ‘ :
. As already suggested, parliamentary intervention of this type

was unusual. Parliament did not authorise the courts to'depart -

radically from common law and gave no broad pointers to the
judiciary, as Napoleon in his Civil Code had tried to do, as to
how they were to develop the “law of torts”. The judges there-
fore had to continue to operate within the framework of the old
rules. Fortunately, a new profession of academic law was emerg-
ing. The new professors saw their vocation as being to.expound
the law systematically and coherently, reducing the common
law to an orderly series of principles (Sugarman, 1986). They set
out to reclassify the common law, abandoning the old compart-
ments formed by the forms of action and choosing instead to
mark out boundaries between criminal law, contract and
“torts”. New textbooks exemplified these objectives and in'1887,
Sir Frederick Pollock published the first treatise on the law of
torts. Suddenly, the intellectual climate seemed right for the
emergence of negligence.

Fault law seemed just to nineteenth-century lawyers because it
fitted comfortably inside both the prevailing moral and economic
philosophies. The American judge, Oliver Wendell Holmes,
defends fault liability in his treatise on the common lawin terms
of a moral argument based on fairness: it is “only just to give a man
a fair chance to avoid doing the harm before he is held responsible
for it” (Holmes, 1906, p.50). But Holmes also expresses clear pref-
erences for ecoriomic laissez-faire and state inaction .and these
views were widespread. at the time within the legal profession
and judiciary (Halliday and Karpik, 1997). It has been argued that
fault liability in the nineteenth century operated as a hidden sub-
sidy to industry. Because the burden of proof in negligence rested
on the claimant and because of the very restricted scope of vicar-
ious liability, the employer seldom had to pay the true costs of his
enterprise, which fell on the victims of industrial accident. In one
author’s colourful metaphor, individuals blazed the trail ‘but
enterprises reaped the profits under the protection of the law
(Green, 1953). We shall see that in this respect the pendulum has
swung rather sharply: today, there is a counter tendency for
judges to strain the fault concept in order to see “vulnerable
victims” compensated by the imposition of liability on employers
or corporate enterprise with “deep pockets”. :
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;' Thebestway to describe the negligence principle, as it gradually
éstablished its predominance during the late njneteenthrcenfury, is
as 2 set of mini-torts: The old common law imposed obligations in
anumber of disparate situations; a “bailee” entrusted with some-
oneelse’s goods had to take good care of them;a “common carrier’
owed a duty of care; dangerous chattels had to be looked after; and
'~ so.on. But mere want of care was notin itself actionable; one of the
common law duties needed to be shown. To quote from the
contemporary case of Heaven v Pender (1883):

“Want of attention amounting to a want of ordinary care isnota
good cause of action, although injury ensue frqm such a want
unless the person charged with such want .of ordinary care had a
duty to the person complaining to use ordinary care in respect of
the matter called in question.”

*The way in which the tort of negligence evolved, with.duty as
aprerequisite for liability, was once more to take the common law
in-a direction different to that taken in continental Europe. As iche
articles from the French Civil Code suggest, the focus of attention
in'systems based on Roman law is on the fault; instead, the com-
mon law focuses on the notion of duty, which.serves as the pri-
mary regulator of liability in the tort of neghge.:nce.(Stapleton,
1995b, pp-303-304). As common law duties .crysi':all.lsed into general
principle, negligence acted as a catalyst, simplifying the common
law and promoting change: o

So persuaded were nineteenth-century authors of.tl‘\e justice o
the fault principle that they began to view the remaining pc?cket‘s
of strict tortious liability as essentially unfair. Some h'egal. h1§t9r1;
ans (Winfield, 1926) went so far as to argue that “strict liability
or “liability without fault” had never existed; negligence was,
they argued, implicit in the conduct of a person who le.trﬁre or cat-
tle escape from hisland or maintained a state of a.ffalrs arr}ount-
ing to a nuisance. Looking back, we can see that this ’analy51s was
incorrect (Gregory, 1951). Many examples can be given of strict
Hability in early law—such as liability for the escape of fire
from one’s property—where the strictness of thg h:abll_xty was
expressed in the maxim that “a man must keep his fire in at his
peril”. Liability for “cattle trespass” ‘arose when cattlg escaped
into neighbours” crops, and the escape of dangerous animals was
another occasion for strict liability, a position anomalousl}{ main-
tained by s.4 of the Animals Act 1971. Even today, consolidation
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of tort law around the fault concept is not complete and, in later
chapters, we shall come across further islands of strict liability left
untouched by the principle of negligence established.in Donoghue
v Stevenson.. Thus nuisance, a tort that developed. at an:early date
to protect the occupier of land from damage orinterferehce with
his enjoyment of land attributable to-a neighbouring-landowner,
was originally an area where the owner-was strictlyliable for dam-
age occasioned by the nuisance. Fault was unnecessary. Later, we
shall observe a fight to reduce this tort to an outlying branch of the
law of negligence, as negligence, the general principle of liability,
sweeps on (see below, p.84 ef seg:). SR
Alongside the onward march of negligence, we find policy-
makers considering limited areas of a different and more modern
type of strict liability. The Pearson Commission, set up-in the
wake of the thalidomide tragedy to advise on liability for per-
sonal injuries, favoured a “mixed system” of fault, “no fault” and
strict liability for tort law (Pearson, 1978). Strict products liability
took root in American law during the 1960s (Prosser, 1960;,:1966),
though recognised also in some continental systems: It reached
the United Kingdom, where Dorioghue still prevailed, after the
European Commission, concerned with a “level playing field” for
traders within the single market, issued ‘a directive ordering the
Member States to harmonise their laws on products liability. EC
Directive 85/374 -concerning liability for defective products was
implemented in the United Kingdom by the Consumer Protection
Act 1987. This Act introduced the strict liability principle in cases
of physical injury caused by defective products circulated in-the
course of business, though subject to the “state of the art” defence
in s.1(10). This section protects the producer from strict liability
for products that reached recognised standards of safety-at the
time of manufacture,- effectively reintroducing the notion of
fault. Around the fringes of the Act and in cases- of liability: for
services, negligence is still the law. The European Commission has
also shown interest in strict liability for cases of environmental pol-
lution in an effort to “make the polluter pay”. These thoroughly
confusing developments ate outlined in Ch.5. - : oo

FROM PIGEONHOLE TO PRINCIPLE

Although negligence has gradually become the prﬁnary vehicle
for changes to tort law, the old writ system is also occasionally
capable of spawning new torts. In Wilkinson v Downton (1897), the
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‘defendant untruthfully told Mrs Wilkinson for a joke that her
 Husband had been smashed up in an accident and that she was to
~ gofor him'in a cab. The effect of this was to make her seriously ill
- from-shock. On: the face of it, this “wrong” was not actionable.
 The actions had been intentional, bringing the case into the ambit
- of trespass rather than negligence. But the “joke” did not amount
 to'trespassto the person because no direct force was involved, so
- that it was not a battery; and ‘no threat of force was involved, so

that it was not an assault. Moreover, the damage suffered would

 today: be called psychiatric injury or, in the language of the

period, “nervous shock”; thus it was not the direct physical injury
resulting from the use of force generally-associated with trespass.
Effectively, the judge was being asked to create an action that was
not quite a trespass. ‘In the legal terminology of the fourteenth
century, he was being asked to allow an “action on the case”.
Pretisely as his medieval forbears used to do when granting such
an‘action, Wright J. awarded damages to Mrs Wilkinson.

+ By classifying nervous shock as physical injury, thejudge made

- a’significant innovation, which was to prove decidedly problem-

atic in years to come (see below, p.68). More relevant to our
argument at this stage, he:also created a precedent in marginally
stretching the framework of the tort of trespass to cover wilful
wrongdoing that causes indirect physical harm. He also succeeded
inreducing the elements of the tort that he was “creating” to a sim-
ple, general proposition that someone who wilfully does some act
that causes injury is liable if theaact does in fact cause harm:

“The defendant has .. . wilfully done an act calculated to cause
physical harm to the female plaintiff, i.e., to infringe her right of
personal safety, and has thereby in fact caused physical harm to
her. This proposition, without more; appears to meto state a good
cause of ‘action, there being no justification alleged for the act.”

Tetus follow the way in which this precedent was to develop a
little further. A-few years later, private detectives called at a house
and untruthfully told the maid that she was “wanted on suspi-
cion of corresponding with a: German spy”. She too obtained
damages for nervous shock (Janvier v Sweeney, 1919). In the course
of his-appellate judgement, Bankes L. said:

“Counsel for the defendant contended that no-action would lie for
words followed by such damage as the plaintiff alleges here. In
order to sustain that contention it would be necessary to overrule
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Wilkinson v Downton. In my opinion, that judgment was right. It has
been approved in subsequent cases. It did not create any new rule
of law, though it may be said to have extended existing principles
over an area wider than that which they had been recognised as
covering . ..” : L '

Here we see a single precedent turning into a line of cases capable
of moving the law of tort in several new directions. - . e
Many years later, in Khorasandjian v Bush (1993), the two cases
were considered in a rather different context. B had gone out with
Miss K, who later wished to end the relationship. Not only did: B
abuse and assault her but he also followed up with a stream of
telephone calls to her parents’ house. A district judge awarded an
injunction forbidding B from “harassing, pestering or communi-
cating with” K in any way. B-appealed on the ground that his lan-
guage had not amounted to threats of force; therefore the facts did
not reveal any tort known to the law and the conduct could not
be restrained. Once again the court-was being asked to extend the
law because, in Wilkinson and Janvier, on which :counsel relied
heavily, there had been injury in the form of psychiatric illness;
here, the telephone calls had not caused either fear or-physical
harm. Would the court once more extend the cause of action to
create a:tort of harassment without physical injury?-The line of
cases, which had already travelled far and fast, could usefully
travel further (Conaghan, 1993; Bridgeman and Jones, 1994). .
Perhaps unfortunately, an- alternative way to provide redress
existed. The law of nuisance, which protects the owner or occupier
of land from interference with his use or enjoyment of the land,
could be extended. The extension was necessary because:Miss K
lived with her parents and was not the home-owner.- Marginal
extension of the law of nuisance to cover family members was the
option preferred by the Court of Appeal. As so often happens,
therefore, the law shortly afterwards took a step backward. Hunter
v Canary. Wharf (1997; see below, p.86) brought the promising line
of cases to an abrupt end. The House of Lords suled that the right
to sue in private nuisance had always been restricted to the owner
or occupier and to extend the right would create anomalies.
Criticising the reasoning, of the Court of Appeal in Khorasandjian,
Lord Goff identified the “gist of the tort” as harassment rather than
nuisance. The telephone calls were not restricted to the home but
could follow Miss K from place to place, reaching her mobile tele-
phone as she walked. The law of private nuisance should not be
exploited in order to “create by the back door a tort of harassment
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h:was only partly effective in that it was artificially limited to
arassment-which takes place in-her home”. In Wainwright v Home
ffice: (2003), the House of Lords closed the door more firmly.
ere: damages. were sought for an unauthorised strip search,
ch again fell outside the tort of trespass because no touching
involved; the claimant, Mrs Wainwright, had been told to
ress and had, unwillingly, complied. Later she brought an
4ction on the ground that the prison officers had not complied with
‘relevant prison rules: On appeal to the House of Lords, Lord
fimann- asserted. that Wilkinson did not provide a remedy for
istress falling short of “recognized psychiatric injury”, casting
ubton the validity of that bold precedent by adding, “so far as
re-may be a-tort of intention under which such damage is
ecoverable, the necessary intention was not established”.

we return to Street’s analysis of tort law, we can see that the
judges: have by and large been anxious to protect the various
laimants against malicious and intentional types of conduct that
have caused damage. The problem has been with Street’s first
question: What: interests does the law of torts protect? Behind
most.of these cases we can sense a more abstract idea of intrusion
-into-someone’s autonomous private space. As we shall see in
Ch.7, however, no right to-privacy is as yet recognised by English
‘Jaw. This omission leaves English judges to scratch around in the
law of torts to find a way to protect privacy, falling back on the
antiquated. forms of action and methodology of the law of torts.
The approach of Lord Bingham, a specialist in the subject, when
asked: to consider in an academic article how English judges
might respond. to claims of damages for violations of h}lman
rights, is very significant: Lord Bingham’s approach was first to
list interests in the nature of privacy protected by tort law and
then to run through the existing cases to estimate how far ijc was
infact protected (Bingham, 1998): what we might term thg index
approach to tort law. “We have buried the forms of action but
they still rule us from their graves.”

o 'COURTS, PARLIAMENT AND TORT LAW

The tort law that we have today is a much-patched garment. The
body is made of the tort of negligence. The sleeves and pockets
are still the nominate torts, some more important than others. The
patches are sometimes put on by Parliament and sometir.nes,by
the judges. But tort law is-not a great vote winner and Parliament
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tends to leave to judges what judges would prefer to leave to
Parliament. Government may intervene when some specific prob-
lem is drawn toits attention, especially if—as was the case with-the
legislation covering guard dogs—some hideous accident has caught
the imagination of the publicand created a temporary “vote winner”.
Rather differently, the Lord Chancellor’s Department (now the
Department of Constitutional Affairs) sometimes acts with-a con-
solidating or unexciting departmental “miscellaneous provisions”
measure that brings - together a number of odds-and ends; such as
the Administration of Justice Act 1982, which groups some impor-
tant changes to the law of damages with other, very different pro-
visions.-Much-needed: reform may have to await the chance of a
Private Member emulating Lord Campbell, as with the Dangerous
Dogs Act 1989. Today, however, the slots for Private Members’
Bills are strictly limited, with parliamentary time controlled by
government. The Law Commission, set up specifically to:bring
problems of “lawyers’ law” to public notice; has notto dateunder-
taken a general tort law programme or, indeed, yet completed its
project for codification of the law of contract. Its first:general proj-
ectin the area of tort law has been a wide-ranging review of the law
of damages (Law Com.1997a, 1998, 1999),-one of tort:law’s most
problematic areas. This is now complete but it still:awaits action:
Codification is once again on the'back burner.- :

A further example of the dysfunctional relationship between
the bodies responsible for tort law is what occurred in reforming
the common law concerning liability - of property owners (or
occupiers) for accidents taking place:on their land and premises.
The common law rules were complex, unsatisfactory and unfair,
giving rise to much litigation: and many “hard cases”. A Law
Reform Committee set up specifically to examine the problem
urged that action should be taken to- clarify the law. For once
Parliament accepted the recommendation and provided a codifi-
cation in the Occupiers’ Liability Act 1957 of liability to “lawful
visitors”. This term applies to everyone who comes on to property
with the permission, explicit or implicit, of the property owner or
occupier. But typically, the codification was incomplete. It left
unresolved the most controversial issue: liability to trespassers,
who come on to property without the owner’s consent.

The attitude of the common law to trespassers was severe and
even occasionally barbaric; the use-of mantraps to deter poachers
was originally sanctioned. The duty owed by landowners has
always been the low one of not deliberately or wilfully causing
them injury. But trespassers range from burglars injured in the
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cotirse: of their unlawful and unpopular activities to small chil-

drén; who are classic “sulnerable victims” . They may wander on

to unprotected premises or be attracted on to them by a state of

affairs that offers a good opportunity to play (as in the case of

Hughes v Lord Advocate (1963, see below p-.66), where a tentand a

lantern provided the occasion for a tragic accident). The common

law-had dealt differently with different categories of trespasser

and; some years after-the 1957 Act; the-'House ofLo?:ds steppesl in

to moderate'and generalise the harsh rules. In Herrington v B.rztzsh
Railways Board (1972), a small child had wandered on toa ral.lway
track through-a hole in the fence. The House held the Board hable,
imposing a “duty of ‘common humanity” to trespassers. ane
again the law was in a state of confusion. No one: @ew precisely
what a duty of common humanity was and how it differed on one
side from a duty of care.and on the other from a duty not reck-
lesély to cause injury. So the landmark decision was referred to
the Law: Commission for consideration (Cmnd.6428, 1976). This
report was not: implemented until Lord ‘Hailsham, then Lprd
Chancéllor, a Cabinet minister in search of a legislative project,
finally dusted it down and sent it to Parliament to pass the
Occupiers” Liability Act1984. Once again, this Act is co;nple_x
and difficult to interpret and, unlike the Scottish legislation, it
does not consolidate the law by picking up the 1957 Act and
covering both lawful visitors and trespassers, leaving  some
notably: hard cases for the judges. (For the case law, see Hepple,
Howarth and Matthews, 2000, pp.578-583).Even this is not the
end: of the story::in the year 2000, modifications were Ipade to
occupiers’ liability by s.13 of the Countryside a'n'd Rights of
Way Act. None of this disparate legislation is codified.

" As the attitude of Parliament to the courts in the area of tort law
is; generally speaking, one of laissez-faire, the courts @ght very
well deduce from parliamentary inertia that they were being given
carte blanche to develop the common law as they though.t.ﬁt, as
they in fact did-in-Herrington. But the constitutional position as
understood by a majority of the judiciary does not seem to permit
this. Once judges depart'too far from the traditxo.nal pat‘h of prece-
dent, they are afraid to be seen as stepping outside their constitu-
tional role by indulging in policymaking and they. may hesitate to
step across: the invisible boundary between-deciding cases and
making new law: Invisible boundaries are, of course, pro.bl‘ematlc
as they vary on different occasions according to.~the opinions of
different judges. Why, for example, did-the bold decision in Wilkinson
not cross the boundary, when Khorasandjian apparently did?
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The dilemma was summarised by Lord Scarman in yet another
hard case concerning nervous shock (McLoughlin v O'Brian, 1982).
A father and his three children were gravely injured in a traffic
accident. The mother, who was not with them, very naturally

went to see her family in hospital and the sight of their sufferings.

produced such serious trauma that she became ill from depres-
sion. Would the House of Lords allow liability to be extended to
someone not actually in physical danger or even present at'the
accident? Here Lord Scarman advocates a positive approach:

“The appeal raises directly a question as to the balance in our law
between the functions of judge and legislature. The common law
covers everything that is not covered by statute. It knows no gaps
... The function of the court is to decide the:case before it, even
though the decision may require: the extension or-adaptation of a
principle or in some cases the creation of new law to meet the jus-
tice of the case. But whatever the court decides to do, it starts from
a baseline of existing principle'and seeks a:solution consistent with
or analogous to.a principle or principles already recognised.

The distinguishing feature of the common law is-this judicial
development and formulation of principle. Policy considerations
will have to be weighed; but the objective of the judges is the for-
mulation of principle. And:if principle inexorably requires-a deci-
sion which entails-a degree of policy risk, the court’s function is
to adjudicate according to principle, leaving policy curtailment to
the judgment of Parliament . . . If principle leads'to results: which
are thought to be socially unacceptable, Parliament can legislate
to draw a line or map out a new path.”

But in another hard case Lord Pearson advised a more cautious
line. The “family car” was driven with the permission of the hus-
band, when the wifewasthe person technically insured. Inthelight
of their knowledge that third party insurance for traffic accidents
was compulsory, the Court of Appeal held the wife vicariously
liable for the driver’s negligence in causing an accident; reasoning
that the car was being used by a member of the family and it
would be unreasonable if, in this type of situation, the family were
to find themselves uninsured (Morgans v Launchbury, 1973).:This
doctrine of the “family car”, however worthy, was entirely-novel
and involved a considerable extension of the law. The House of
Lords thought that the wife was not liable and this is what, Lord
Pearson, at the time chairing a Royal Commission on- Civil
Liability for Personal Injuries (Pearson, 1978); had to say:
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«-“It seems to me that these innovations, whether or not they
~may be desirable, are not suitable to be introduced by judicial
“decision. They raise difficult questions of policy, as well as
‘involving the introduction of new legal principles rather than.
~extension of some principle already recognized and operating.
“The questions of policy need consideration by the government
~-and Parliament, using the sources at their command for mak-
+ing wide enquiries and gathering evidence and opinions as to
~the practical effects of the proposed innovations. Apart from
- the transitional difficulty of current policies of insurance being
.- rendered insufficient by judicial changes in the law, there is the
-.danger of injustice to owners who for one reason or another are
-:not adequately covered by insurance or perhaps not effectively
-insured at all (e. g. if they have forgotten to renew their policies
~or have taken out policies which are believed by them to be
- -valid but are in fact irivalid, or have taken their policies from an
~insolvent insurance company). Moreover, lack of insurance
. -cover would in some cases defeat the object of the proposed
. innovation, because-uninsured or insufficiently insured owners
would often be unable to pay damages, awarded against them
in favour of injured plaintiffs. Any extension of car owners’ lia-
bility ought to be accompanied by an extension of effective
insurance cover. How would that be brought about? And how
would it be paid for? Would the owner of the car be required to
- take out a policy for the benefit of any person who may drive a
- car? Would there be an exception for some kinds of unlawful
- driving? A substantial increase in premiums for motor insur-
_ance would be likely to result and to have an inflationary effect
“on costs and prices. It seems to me that if the proposed innova-
. tions are desirable, they should be introduced not by judicial
- decision but by legislation after suitable investigation and full
. consideration of the questions of policy involved.”

Would Lord Pearson have decided the same way, if he had
known that, 15 years: after this judgment was delivered, and
nearly 10 years after the Pearson Commission finally reported,
Parliament would have done absolutely nothing? We are still
without a doctrine of the “family car” and for that matter, with-
out any other far-reaching reform of tort law. The House of Lords
might have speeded a necessary reform by deciding in favour of
the “family car” doctrine and leaving it to Parliament, no doubt
at the invitation of the powerful insurance lobby, to excise the
doctrine from the law if it wished to do so. That is indeed how the
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Court of Appeal rgsponded, many years later, to another demand
for reform. In Heil v Rankin (2000), a-special, five-man:Court of
Appeal was summoned to hear eight:selected cases dealing with

thg leyel of damages for pain and suffering in personal injuries
litigation. The Court was acting primarily-on-a-Law Commission
report.on personal injuries' damages, recently presented to the

Lord Chancellor-but not yet implemented by Parliament (Law

Com.257, 1999). Before moving:to-uprate damages, as the report
recommended, the Court of Appeal invited representations from
some of those likely to be affected, amongst them insurers, the
ambulance service and health authorities (a rather random: choice
of advisers). The Court then -decided to radopt theLaw
Commission’s main recommendations, though not all of them.
The judges had not, of course, legislated. The way was still left
open for Parliament to do so:and perhaps-if the-powerful insur-
ance lobby or National Health Service -had made enough fuss
Parliament would have excised Heil from:the law. What the Court
of Appeal did nonetheless remains a questionable procedure in a
parliamentary democracy, and one that leaves the judiciary wide
open to charges of judicial lawmaking. L

TORT LAW AND INSURANCE |

Morgans v Launchbury, where the judges talked:-openly of insur-
ance, was:in one respect a quite exceptional case. 1t is:significant
because it draws our attention to-tort law’s best-kept secret: that
in practice, the cost-of almost all tort actions is met by insurance.
In this introductory book we shall look at a large number of cases,
in some of which we shall find that very high sums in damages
have been awarded. Damages in the medical negligence cases
discussed in Ch.4 may, for example, reach many thousands of
pounds. Very occasionally, a hint is found in judgments that
insurance has a part to play in meeting the costs. - s
Throughout the nineteenth century, when fault held sway and
the elements of punishment and deterrence in fort law' were not
closely questioned, the sale of liability insurance was considered
to-be contrary to public policy (Davies, 1989). Today, everything
has changed. Employers, responsible under the doctrine of vicar-
ious liability for-accidents at work caused to and by their employ-
ees and increasingly targeted in workplace accidents, have by law
to purchase a measure of third-party insurance against liability
for death and personal injury. Sometimes third-party insurance:s

. What is Tort Law? 23

ompulsory, as it is in many circumstances for motorists; without
ompulsory road traffic insurance, the average driver would cer-
inly not be able to meet the costs even of minor accidents.

nufacturers insure against liability for loss caused by defects
heir products. Individuals also need insurance. Owners and
cupiers of property need to be insured against liability for dam-
‘age caused by the defective state of premises and their liability
too is being extended, sometimes in ways that make insurance
ficult. Household policies often cover liability for accidents
‘aused by the householder, sometimes even outside the home or
~property. Other losses may be covered by first party insurance;
- relatives of a murder victim may recover under a life policy or a
~ householder may insure against theft. Doctors, nurses and health
“authorities are all insured against professional negligence and
many professionals—lawyers, accountants and surveyors—are
insuted against the risks of their profession. Other professions are
increasingly being sucked into the insurance net as liability
- extends to teachers, police and social workers. Local authorities,
nationalised industries and other public bodies are very heavily
_ insured, though central government continues to carry its own
risks. We are talking about huge sums of money. An enormous
industry has grown up around tort law, with judges indirectly
acting as insurance agents. Without the insurance industry, tort
law quite simply would not survive!

Yet we do not know how many of the tort actions described
here were in fact fought and defended purely by insurers, '
because nominally they are fought by and in the name of indi-
viduals. In Stovin v Wise, a road accident case (see below, p-146),
Loid Nicholls tacitly admitted that the case was really about
insurance and. asked whether anything of social utility was to be
gained by shifting the financial loss from the insurers of road
users to those of a local authority? But the House of Lords did not
directly address the insurance position, arguably central to the
outcome, nor does the case tell us who the real claimant was and
whether all or only some of the parties were insured. Were the
insurers perhaps seeking to establish liability in order that an
apportionment could be made?

Again, in a recent case where the Court of Appeal was consid-
ering whether or not to impose liability on the referee of a rugby
football match for an accident suffered by one of the players,
insurance clearly lay behind the decision. We know this because
the trial judge remarked in the course of his judgment that, when
rugby was well funded by gate receipts plus “lucrative television
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contracts”, there was no reason why the union should not insure its
referees: “amateur rugby players will be young men mostly with
very limited income. Insurance cover for referees would be a cost
spread across the whole game.” This was pure speculation on
which no evidence had been heard and which was in fact inaccu-
rate. Yet when the remarks were contested at the appeal hearing, all
that the Court would say was that the judge’s assumptions were
“reasonable” (Vowles v Evans, 2003, p.1614). :

The argument for excluding evidence about insurance is based
on the traditional view of tort law as a relationship between two
individuals:If this bipolar relationship is undercut by considera-
tion of insurance then, so the argument runs, tort law will lose its
internal coherence and ultimately its very reason for existence
(Stapleton, 1995a). The case for bringing the insurance position
into the open is, however, much stronger. To allocate a loss to an
individual, such as a householder or small landowner, who is
uninsured and unable to obtain insurance, is ineffective and

arguably unfair. Lack of transparency about the true actors lends
an added air of unreality to tort law.

CONCLUSION

The picture of tort law that we are beginning to assemble is of a
collection of disparate torts and interests protected by the com-
mon law. We are not yet in a position to put names to all of the
torts that the common law recognises, though we have met a
handful: trespass, nuisance and negligence are already on our list.
Understanding tort law would be so much easier if we could only
pin it down!

Although we do not yet know precisely which interests are pro-
tected, we know that physical integrity comes high on the list. We
have looked at some of the ways in which the common law can
be updated, as it was when judges bent the trespass frame to
accommodate a claimant who had suffered injury from a deliber-
ate wrongful act. The most significant evolution took place in the
late nineteenth and early twentieth centuries, when negligence
evolved. We shall look more closely at the rise of negligence in
Ch.3. Tort law, we have learned, is one of the main ways to obtain
compensation for personal injury. Finally, we saw that many of
tort law’s most frustrating characteristics derive from the unsatis-
factory relationship between courts and Parliament. Tort law has
not been codified or systematically reformed. A pattern has
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. developed of short, specific measures aimed at repl;flcing com-
mon law rules that have shown themselves to be unsatisfactory or

filling gaps in the common law. The interplay between courts and

legislature has turned tort law into something of a pat.chwork,
with legislative patches roughly tacked on to the fabric of the

common law. . ‘ ‘ .
The common law of torts originated in a rural society, where

centralised justice was just being born. It h‘as lasted throggh an
“industrial revolution to play a major part m compensating the
. victims of industrial and transport accidents. It now has tczl cope
 with a centralised and highly regulated state, in Wmch a “com-
_ pensation culture” is starting to emerge. The v1‘ct1m-or1ented
- ethos thrown up by our consumer society has cont'rlbuted largely.
- to the rapid expansion of modern tort law (White, .1980, pXVv;
. Schwartz, 1992; Sugarman, 2000). The. cgmgensatlon culture
~ makes the assumption that uyulnerable victims” are almost auto-

matically entitled to compensation when events ‘d.o x}ot go their
way; someone else must be to blame for their injures. We are

_ moving into a period when security from untoward happenings

is beginning to seem a fundamental human right. How the courts
meet these new and intriguing challenges and whether fort 1aVY is
capable of an adequate response, we ghall see in the following

chaptets.
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359. Harlow, “A Treatise For Our Times?” (1984) 47 Modern Law
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tory can fail to enjoy White, Tort Law in America, An Intellectua
History (Oxford, Oxford University Press, 1980).




2
- THE AIMS OF TORT LAW

TORT LAW AND CORRECTIVE JUSTICE

e approach of lawyers and judges in common law systems is
especially academic nor do they usually take much interest in
ep theory. By and large, amongst lawyers, pragmatism is the
r of the day (Atiyah, 1987b). In this respect, the approach taken
50 far in this book has been highly traditional. Chapter 1 treated
law as a journey through time, its present shape and imper-
fections dictated largely by its history. True, we looked briefly at
me theoretical attempts to classify tort law but these were
forts to produce a coherent theoretical framework, explanatory
mapping carried out within the parameters of the existing law.
This chapter moves away from Street’s definition of tort law
(1983, p.3) as a “regime of correlative rights and duties” con-
cerned with “those situations where the conduct of one party

causes or threatens harm to the interests of other parties”, to
- examine tort law’s wider objectives.

_ Attempting to distinguish tort from crime, we described tort as a
vehicle for compensation, a view widely shared by modern judges,
amongst whom considerable continuity is in fact found. Sir
Anthony Mason, previously Chief Justice of Australia, recently
described tort law as designed to adjust “losses and afford com-
pensation for injuries sustained as a result of the conduct of
another”. His proposition was borrowed from a leading academic
half a century before (Mason, 1998, p.13; Wright, 1942, p.238). In
line with the same individualistic view of tort law, Lord Bingham
recently described its overall objective as “to define cases in which
the law may justly hold one party liable to compensate another”
(Fairchild v Glenhaven Funeral Services, 2002).

Amongst legal theorists and philosophers, this individualist
analysis is known as the “corrective justice” model of tort law
(Weinrib, 1989). This term denotes “a system of rights and duties
that are correlative between identified persons and stem solely
from a particular event” (Morris, 1995, p.205)—precisely what
we have so far been describing. But this currently fashionable
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philosophical justification for tort law in fact encompasses several
contrary conceptions. Some corrective justice theories stress the

victim’s loss, taking the elimination or annulment of so-called
wrongful losses to be the point of corrective justice: iri other words,
a victim-oriented theory. Other theorists start from the defendant’s
conduct: it is because the defendant has acted wrongfully towards
the defendant that the victim has a right to be compensated; such a
theory might, as argued in the previous chapter, be more
favourable to the defendant (Perry, 1993, p.24). Equally, taking the
defendant’s wrongdoing as a starting point might encourage an
emphasis on tort law’s deterrent functions. ‘

Both in historical formulations of tort law and in corrective
justice theories, the “rightness” of fault liability is made to seem
permanent and unchallengeable—deliberately so. André Tunc
speaks of the “slow, uncertain but on the whole majestic emer-
gence of the principle that a man is liable for the damage caused
by his fault” (Tunc, 1972, p.249), an evolution that we traced
broadly to the nineteenth century, though one to which earlier
generations had substantially contributed. The fault principle’s
enduring strength derives from religious and cultural connec-
tions—the biblical origins of Lord Atkin’s “neighbour” test in
Donoghue (see below, p.48) are self-evident. For a less religious age,
Sir Arthur Goodhart recast tort law’s ethical dimension, remark-
ing that a moral law based on reason rather than religion “seems
to be the one which has most influence in English law”. Goodhart
went on to link Lord Atkin’s “good neighbour” metaphor with
his own personal belief in rationality as the basis for the common
law; it represents a basic morality “necessary for the good life
both of the individual and the community” (Goodhart, 1953,
p-37). This is the pragmatic or “commonsense” view of the law,
linked to community morality through the ideas of “reasonable-
ness” and “neighbourliness” and summed up in the seductive
and misleading image of “the reasonable man”, who acts as the
standard of care expected in the tort of negligence. What the
“man on the Clapham omnibus” really thinks of tort law we can-
not know, other than that the public is naturally susceptible to
stories of “hard cases”, fanned by the media. We may today want
to note the growth of a “compensation culture”, which provides
a financial motive to seek out someone who can be blamed for
accidents and, in parallel, of a “blame culture”, in which tort law
acts as machinery for accountability as well as for compensation.
A “popular sense of justice” is, however, almost impossible to

identify.
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A CRITIQUE OF TORT LAW

o,fadical and critical legal theorists, the orthodox presentation of
ort law as apolitical and justifiable in terms of a .shared commu-
morality is itself a highly political p051t10n._L1ke all law,‘ th'ey
ould argue, tort law reflects the values over time of a capltahst
anid individualist society. In the carefully neutral eva}ua’aons of
 the classic corrective justice theory, or the ”blac'k-lette.r textbooksf
towhich students turn to find “the law”, lie buried a set o1
_assumptions unacceptable to radical lawyers and critical legat
 theorists. They do not wish to reduce tort law to a set of c'ohefrfen
‘principles or to judge it by its logical coherence or even by 1:cis e thec—
tiveness as a system of accident compensation; instead, they
emphasise its arbitrary outcomes and the “underlying callo‘usnesl?l
of its ideology” (Conaghan and Mansell, 1?93). Even 1f suc :
4uthors by and large disapprove the underlylng assumptlor;f o
_ miodern tort law, they are more concerned to point outl lthat' t elz":’e
embody value judgments of a kind normally labelled pOhtl'(t:: .
They want an alternative, political histf)r}{ of Fort law to be wri ter;l

" Radical lawyers protest about the lu.mt‘atlons on ?he protecte
interests of tort law, reproaching it for its inadequacies an('i om;ls-
sions. They point to whole classes of person excluded, or v1rtuT y
excluded, from its protection. Feminists argue that tort law
reflects male standards of reasonableness and- protects 1n’;erests
valued by males rather than females: They «campaign for an
extension of tort law to provide protection against sexual harass-
ment and abuse, as it notably failed to do after Khonfsa?'td.]zan
(Conaghan, 1998). They cite the case of rape, a trelun'leltbc:vI m];llrzr)
often with long-term psychological effects. But in e;zlk
McCreamer (1985, 1986), M, a passenger in the car of.a drunken
driver, suffered head injuries, resulting in severe bra.m dan}age.
He went on to commit a humber of sexual qffences, mclud1ngha
rape, which earned him a life sentence. Arguing that tlus was t 1\?1
outcome of a personality change caused by the head l-n]lilileS, :
included in his claim for damages from the driver his ossuo
amenity” and was awarded £60,000 in damages. Not unnatura y%
the victims, who had respectively received compensation o1
£1,000 for sexual assault and £3,000 for rape from the Célnuﬁla
Injuries Compensation Scheme, fel.t somewhat aggr.levei Weig
they read in the newspapers of this award; consglgng awydeci
they duly brought an action against M. The same judge am(r;\l} led
them £6,750 for the sexual assault and £10,250 for the rape

D v Meah, 1986).
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. Critical theorists focus on injustice to individuals or groups of
md%viduals. A more general critique is that, if tort law did not lure
us 'm'to acceptance of its limited compensatory purpose—that
individual victims of wrongdoing must be restored to their previ-

ous financial position by any wrongdoer found to be at fault— -

thep we might turn our ingenuity to producing a more caring
society, in which all incapacity was treated more sympathetically.
Far from tort law being the “last outpost of the welfare state”, as
recently labelled by an Australian judge (Spigelman, 2002), there
would be no further need for tort law (Abel, 1982).

LOSS SPREADING AND ENTERPRISE LIABILITY

In Ch.1, it was suggested that Oliver Wendell Holmes, arguing for
fault liability, was expressing a fairly general nineteenth-century
preference, based on contemporary political and economic beliefs.
In a strikingly modern passage from The Common Law, Holmes
had this to say about possible bases for tort liability:

“The state might conceivably make itself a mutual insurance com-
pany against accidents, and distribute the burden of its citizens’
mishaps among all its members. There might be a pension for
paralytics, and state aid for those who suffered in person or estate
from tempest or wild beasts . . . or it might throw all loss upon the
actor irrespective of fault. The state does none of these things,
hpwever, and the prevailing view is that its cumbrous and expen-
sive machinery ought not to be set in motion unless some clear
?eneﬁt is to be derived from disturbing the status quo. State
interference is an evil, when it cannot be shown to be a good.
Universal insurance, if desired, can be better and more cheaply
accomplished by private enterprise. The undertaking to redistrib-
ute losses simply on the ground that they resulted from the defen-
dant’ $ act would not only be open to these objections, but . .. to
the still greater one of offending the sense of justice. Unless my
act is of a nature to threaten others, unless under the circum-
stances a prudent man would have foreseen the possibility of
harr_n, it is no more justifiable to make me indemnify my neighbor
against the consequences, than to make me do the same thing if I
had fallen upon him in a fit, or to compel me to insure him against
lightning.” (Holmes, 1906, pp.77-78)
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With hindsight, we can see that this robust defence of fault lia-
bility s, as the critical legal theorist would certainly argue,
iddled with value judgments. The use of the term “state inter-
ference” creates a presumption that state intervention is an evil. It
creates a presumption against collective action, an antipathy
mirrored in the opening remarks. These are dismissive of state
pensions “for paralytics” and of state insurance for accidents.
What did Holmes think of workmen’s compensation legislation,
at.the time he wrote fairly new on the scene? The worldwide
move towards workers' compensation legislation in the last
decade of the nineteenth century suggests that the elected repre-
sentatives of the people did not in general see compensation for
injured workers as unjust. It was leaving the cost of accidents to
fall on individual victims badly placed to insure against risk that
seemed unjust. But perhaps this is a specifically American view-
point, linked to a robust American individualism? Not all of
Holmes’s American contemporaries would have accepted his
dogmatic assertions as axiomatic. A contemporary article in the
Harvard Law Review (Ballantine, 1916) advocates a scheme of state
compensation in the case of railway accidents as sophisticated as
any of the modern schemes discussed in later chapters. Holmes's
views are in short contestable; it is not the case, for example, that
compensation without fault necessarily “offends the sense of jus-
tice”; some authors prefer strict liability and, in selected areas,
strict lability is today the favourite with legislators. Time has
made other statements controvertible. Empirical evidence for the
superiority of private over public insurance is not by and large on
Holmes's side (Corfield, 1984). '
If the paramount concern of the nineteenth-century scholar was
the construction of a principled system of tort law, rational and
coherent in its own terms, then the dominant twentieth-century
ideology was a preoccupation with rationality and efficiency.
During that century, tort law’s efficiency as a vehicle for accident
compensation came under rigorous scrutiny. Shortly after the
Second World War, Friedmann was arguing that tort law’s main
function was “the reasonable adjustment of economic risks . . . and
not the expression of certain absolute moral principles”
(Friedmann, 1949). Concern with the ineffectiveness of the tort sys-
tem in shifting the cost of accidents is only one dimension of
Patrick Atiyah’s seminal book, Accidents, Compensation and the Law,
first published in 1970. Underlying the study also is an idealistic
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concern with the inequalities of tort law. As seen by Atiyah, tort
law is not merely a “forensic lottery” (Ison, 1967); tort law mirrors
the capitalist system in singling out some claimants for compara-
tive riches, while others in similar cases are not permitted to

recover. A rational and compassionate society, Atiyah argues, -

ought not to tolerate arbitrary divisions between the sick and dis-
abled; between disability due to injury and disability due to dis-
ease; between physical and psychological illness; between: the
victims of criminal violence and of road accidents. Society ought
to treat everyone “with common humanity”. Atiyah is describing
a substitute for tort law and one based on very different premises
to the individualist notions so far encountered. He suggests.a
compensation system based on the idea of “social insurance”,
directly comparable to and perhaps part of the social security sys-
tem. Currently fashionable philosophical theories of “corrective
justice” would treat this functionalist objective as falling outside
the proper domain of tort law, which they see as the bipolar, pri-
vate law regime of correlative rights and duties (Weinrib, 1995,
p-19). But Atiyah’s contribution was to move the topic of accident
compensation in a period of socialist politics out of the corrective
justice paradigm of tort law and towards a “distributive justice”
model, in which there would be a fairer and more equal “sharing
of the cake” and distribution of resources. :

Tort law, the corrective justice theorist would retort, is not
about equality; this is the field of distributive justice. Yet in mod-
ern times, it has to be admitted that tort law has assumed a sub-
stantial “loss shifting” function. Some, of the theories that seek to
shift losses from the victim to those best able to pay are cynically
described as “deep pocket” theories of tort law; they operate by
pushing liability on to the shoulders of large corporate or public
bodies best able to absorb or spread the losses. Traditionally, this
has been done through development of the twin ideas of vicari-
ous liability, which makes an employer liable for the acts of his
employees; and of employers’ liability, which imposes a duty of
care on employers to render the workplace reasonably ‘safe
(Wilsons and Clyde Coal Co v English, 1938). These doctrines are
seen by some as an offshoot of managerial reform in the late
nineteenth century, when workmen’s compensation schemes and
compulsory insurance were first introduced (Witt, 2003). It is gen-
erally agreed that tort law’s period of great expansion runs from
the 1960s to the 1980s, when judges in the common law countries
were at their most creative. Gary Schwartz (1992) has labelled the
American victim-oriented case law of this period a collection of
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plaintiff’s greatest hits”. Peter Huber (1988, p-4) describes it as a
“tort tax”. Since then, Schwartz thinks that judges have become
more cautious; they have “rejected invitations to endorse new
innovations in liability; moreover they have p}aced a somewh?lt
conservative gloss on innovations undertaken in previous years".
-But amonggst litigants, the search for deeper and dee}:eI: p(_)c.k-
ats moved on. We started with a concept of employers habll%’cy
that was “vicarious” or secondary in character. We n"_Loved w1.th
the introduction of the non-delegable duty of care to impose lia-
bility on the employer “as the primary actor” ’(McKen.dnck, 1990).
This enabled a further extension of the technical devices used for
Joss shifting, to take in other peripheral parties (Stapleton, 1995b).
Modern litigants and their lawyers seek to shift los.ses on to pub-
lic services and public authorities, whose treasuries are seen as
inexhaustible. The retreat of the 1980s towards what came to be
called “incrementalism” represented a changed and more conser-
vative economic and political climate. The rise of the regulatqry
state”, which encourages competition and private enterprise
while at the same time regulating its activities, has.created new
spheres of operation for tort lawyers (see Ch.8). This trend back
to liability is currently being stimulated by the growth of human
rights litigation (see Ch.7). . i st
~Atiyah’'s pessimistic conclusion was that, even in 1 st nll
expansive period, tort law could not satisfactorily Carw’o; a tﬁss
spreading function and that it should be replaced with a true
social insurance plan; funded by the taxpayer. By no means eve;ly
legal theorist would accept this collectivist COIlC‘luSlOI"l. In tﬂe
same expansive period of tort law, economic theorists differen fle
placed on the political spectrum also focus‘ed on tort lgw’ s effi-
ciency as a vehicle for accident compensation. Rooted in micro-
economics, this type of risk or loss—sprejadmg t.heo'ry is more
optimistic about tort law’s rational potentlal, which is §een as fa
free market mechanism for “risk allocation”. These theorists prc;\ -
fer economic analyses of tort law, based on the paradigm of the
market and of “rational man”, a businessman or.m'anufacturer
concerned to find the cheapest way to operate within a market
economy, inviting the reader to choose between competing ecg;—1
nomic models. Belief in tort law as a det.errent, Wthh‘ wi
persuade “rational, economic man” to cut h1s.costs by accident

revention, is central o many of these ec.o‘nomlc the.ones. nidh
Green (1953, p.775) saw enterprise liability as a suitable ve ;c e
for “a more comprehensive and more adequatfa means of protec-
tion for all victims of personal injuries ... without placing too
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heavy a burden on enterprise or any other segment of the social
gr9up”. Guido Calabresi (1961), in his celebrated theory of enter-
prise liability, advocated that “activities should bear the costs
th?y engender”; the liability of manufacturers is, for example, jus-
tifiable because they are well placed to pass on the-cost to their
consumers, who benefit from the product. There is, however,
little agreement as to how losses can best be allocated (Priest
1985). Should they be passed on directly to consumers, redistrib:
uted through insurance or allocated to the general public through
Fhe tax system? The:answer chosen may depend not only on polit-
ical standpoint but also whether compensation or deterrence is
chosen as tort law’s primary goal. There is further disagreement
about the standard of liability to be selected. There is little consen-
sus amongst theorists as to what might be substituted for the
present principles of negligence liability: Calabresi (1970) and
Enan Epstein (1973) both favoured strict liability as a more effi-
cient tool for transferring an insurable risk to defendants. Strict
liability also contains a stronger element of deterrence. Provided
no fault-based -defences are introduced as a torpedo, the clear and
simple message of the early nominate torts, “Do this at your
peril!” is replicated in the message of modern strict Liability. Yet
~ Richard Posner (1973), an ardent exponent of free market eco-
nomic theory, prefers the traditional negligence doctrine as-the
optimal standard for liability, because it combines a sense of jus-
tice with efficiency, “Take care or pay up!” Only the costs of their
own negligence are allocated to the parties at fault, allowing them
to calculate the costs of non-compliance more precisely.

To translate these economic models into the principles and ter-
minology of tort law is not particuldrly easy. There is, however,
one celebrated attempt to do so within the law of negligence. In
United States v Carroll Towing Co (1947), an American court had to
decide whether a barge owner owed a duty of care to keep.a
watchman on board when the barge was in harbour. According to
Judge Learned Hand, the court must weigh the following three
variables: : :

® the probability that the barge would break away;
® the gravity of the resulting injury, if it did;
® the burden of adequate precautions.

This process he expressed in terms of the following equation,
usually known as “the Learned Hand formula”: ‘
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If the probability be called P; the injury, L; and the burden, B;
iability. depends upon whether B is less than L multiplied by P:
hether B [is less than] PL.”

As Epstein (1973, p.154) shrewdly remarks, after this one alge-
 braic effort, the Learned Hand judgment contains “a marked shift
inthe style and logic of opinion, which suggests that after all [the
 judge] is more concerned with the traditional questions of ‘rea-
‘sonableness’ than with the systematic application of his economic
formula”. We might deduce that, if courts are to operate as the
main vehicle for the covert introduction of enterprise liability,
they will only be comfortable in so doing if they can move in this
direction without abandoning the familiar terminology of tort
law: Indeed, Ch.1 has told us that the doctrine of precedent, at
least as it operates in the United Kingdom, actually dictates this
solution in the absence of any substantial guidance from the
legislature. Judges who move overtly into the business of devel-
oping tort law as a loss-spreading system step outside their
constitutional territory on to the terrain of Parliament and, by so
doing, imperil the apolitical reputation of tort law.
- _Even in the United Kingdom, where the judiciary is tradition-
ally circumspect over policy-making functions, steps in the direc-
tion of enterprise liability are still possible. In addition to the
concepts of vicarious liability and non-delegable duty, the idea of
“breach of statutory duty” has been invoked to impose strict
liability in specific cases, while preserving the negligence action
as the general standard of Liability. In John Summers v Frost (1955),
a worker’s thumb was amputated by a grindstone, dangerous
machinery that by statute had to be “securely fenced”. The
employers’ defence was that the machinery had been fenced as
securely as was humanly possible; any further guard would have
rendered the machine unusable. The employers were nonetheless
held liable. Analysed in terms of the prevailing orthodoxy of
fault-based liability, this decision warrants the label of “affront to
commonsense” bestowed on it by Professor Glanville Williams
(1960, p.238). It must be unjust to hold the careful employer liable
for something which due care cannot prevent. A theory of enter-
prise liability would, on the other hand, justify the judgment on
grounds of expediency; if a given risk cannot entirely be pre-
vented, then it should fall on the enterprise which creates it and
which makes the profit. The loss can be easily spread, either by
including it as a manufacturing cost or through insurance, which
the manufacturer/employer is best placed to secure.
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' But even in this field of industrial accidents, where enterprise
habﬂ'lty is most appropriate and easiest to procure, the fault con
cept is always creeping back. In Davie v New Merton Board Mills
(1?59), a worker was blinded when a chip from the tool he was
using sheered off and flew into his eye; outwardly perfect, the
tool actually concealed a dangerous manufacturing flaw. ,The
worker was apparently on strong ground in suing his employer,
as the case seemed to fall squarely within the concept of employers.’,

non-delegable duty of care. To the surprise of many, the House of

Lords held the duty discharged because the tool had been pur-

chgsed from a reputable supplier; thus the loss fell on the worker,

unlikely to have been insured and probably unable also to provel

fault by the supplier and manufacturer. Whatever its justification
m.terms of fault, this outcome is indefensible in terms of enter-
prise 'h'ability. It creates confusion, inciting insurers to litigate over

who is to pay for a risk when both have accepted premiums; it
leaves the victim with alternative remedies in tort and contr;ct
against different defendants, both of whom may be able to prove
that they were not liable; and, at the end of the day, it leaves the
loss to fall on the worker, the one person in the triangle who is
%east likely to be insured or to be able to find competitive rates of
insurance. The predictable response to this decision from govern-
ment was “law reform by penny numbers”; in a typically limited
exercise, the decision was wiped.out by the Employer’s Liability
(Defective Equipment) Act 1969. :

In the area of employers’ liability, the competing ideologies of
fa}llt and loss shifting through enterprise liability have con-
tributed to a complex body of law that no one can properly
explain or understand. During the early years of the century, in
an attempt to do justice to workers, courts-allowed negligence lia-
bility to be buttressed by the action based on breach of statutbry
d'uty. But these duties had to be picked out from general legisla-
tion and a ‘haphazard mass of ill-assorted regulations’, which
dealt separately with different industries: mining and quarries
regulations, regulations governing the use of explosives or of
dangerous pollutants, and so on. Some of these were framed in
terms of negligence, specifying that employers should take such

care as was reasonable or practicable; others imposed strict liabil-
1FY; Whﬂe a majority failed entirely to state whether or not civil
Liability was intended. In an attempt to tidy up the situation, the
Health and Safety at Work Act 1974 introduced a general stan-
dard of liability based, after much argument, on negligence. It
goes without saying that no thorough attempt at codification has
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been made. What is left is an incoherent network of inher-
<contradictory provisions, which have to be adjusted by
s to the incompatible objectives of compensation, prevention
nd deterrence, which are all legitimate goals for such legislation.

RATIONAL MAN AND DETERRENCE

nomic theories of tort law place a heavy emphasis on deter-
rence, stressing the extent to which fear of tort damages can spur
 businesses to minimise the cost of accidents by taking precau-
tions. The theories envisage a notional balancing process in which
 the cost of accident must be higher than the cost of prevention
before “rational man” is induced to act. American academic Peter
-Schuck extends deterrence theory to public administration. Like
' other economic rationalists, he argues that tort law deters wrong-
~ doing and promotes vigorous decision-making and systemic effi-
ciency, while at the same time providing for the compensation of
victims (Schuck, 1983, pp.16-—25). Economic rationalists con-
vinced of the value of deterrence also place much emphasis on
insurance. What insurers do is vital to the success of tort law in
this respect. We all know that private insurers exact a penalty
from careless drivers, who lose their “no claims bonus”. Drivers
who fall into certain risky categories may have their premiums
automatically loaded. These are all attempts at deterrence but pri-
vate insurers make other more sophisticated attempts to improve
safety; thus they may insist on inspecting premises or require
certain safety standards to be in place before they agree to accept
a risk. Insurance practice will become more rational as new
electronic monitoring and metering systems are introduced.
Admittedly, there is no convincing evidence as to the effectiveness
of these measures but then there is no convincing evidence against.
Leaving the high ground of theory, we can see that a presump-
tion of deterrence underlies the way in which the doctrine of con-
tributory negligence operates, especially in cases of emplgyers’
liability. Under the contributory negligence doctrine, a claimant
can expect to lose a proportion of his damages in any case Wl}ere
he is guilty of a lack of care for his own safety. This apportion-
ment distorts models of enterprise liability because, on the one
hand, it fails to allocate'to the enterprise the true cost of the acci-
dent and, on the other, any reduction in the victim’s damages is a
loss borne by him alone and hence not spread, in accordance with
the economic theory, across a wider constituency. Contributory
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negligence necessarily also raises questions as to who is ‘to be
deterred: some authors believe that the employer is in the best
position to prevent accidents, while others favour personal liabil-
ity. The argument for non-delegable duty is that conditions of

work are within the employer’s control and not the employee’s..

A sensible strategy of deterrence would thus treat the employer
as primarily responsible for workplace safety and restrain the use
of contributory negligence to outrageous cases of workers’ dis-
obedience or reckless indifference to risk (Fagelson, 1979). The
underlying ethos of tort law, with its heavy emphasis on individ-
ual, personal responsibility, mitigates against this solution, how-
ever. The case law tends to show that judges, who by and large
continue to assume that tort law has deterrent properties, are far
more likely to apportion damages according to a rough and ready
assessment of “comparative fault”. : :

A strong illustration of the judicial belief in tort law as a-deter-
rent comes from a set of traffic accident cases decided at a time
when the efficacy of seat belts in preventing serious injury was
first recognised. There was, however, much parliamentary oppo-
sition to making seat belts compulsory. Unable to legislate, the
Government relied on its Highway Code to advise drivers
strongly to “fit seat belts and make sure they are always used”.
The Highway Code also adopted the awkward strategy that the
use or non-use of front seat belts, which remained in principle
optional, could nonetheless be used as evidence in civil proceed-
ings. The judges then stepped in to fill the legislative gap by hold-
ing that a passenger who had contributed to his own injuries
through failure to wear a seat belt should normally forfeit 25 per
cent of his damages (Froom v Butcher, 1976).

Measured against alternatives used by the state since the first
Factory Acts were passed in the nineteenth century to improve
the record of workplace health and safety, the deterrent message
of tort law is blunt and muted. The primary purpose of the Health
and Safety at Work Act 1974, an important step in the direction of
accident prevention, was not, as perhaps we have so far implied,
the compensation of individuals, but the prevention of disease
and accidents. The Act establishes a Health and Safety Executive
to promote safety in the workplace, one of whose main functions

is to encourage co-operation in accident prevention between
workers, employers and, most important, unions. This is clearly
something that adversarial tort actions are ill equipped to do and
may actually inhibit. It is dangerous to apologise or admit to
wrongdoing if expensive litigation is in the offing. In the same
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k' way, we shall find'the New Zealand Accident Compensation

Scheme, discussed in the final chapter, strongly emphasising
revention and rehabilitation. . .
P»I:gne benefit of regulatory procedures is regular inspection by a

- trained inspectorate, again beyond the capacity of a court (Baldwin,

1987). Unlike tort law, which comes into play retrospectively and

 often many ‘years after an accident has occurred, been investi-

gated and is forgotten, the regulator is a forward-!ookmg ’ flr:
watcher”, designed to identify dangers before accidents occti g
The Health and Safety Executive also Possesses the_ pOW(ter b(;
issue “stop orders” where it finds operations or machlﬁer}ff do e
hazardous and is not, like courts, reduced to an award O ?rr}?e
ages. Statistics superficially suggest a measure of success. I
second edition of this book recorded that in 1961, there wgrg f
fatal accidents -annually; in 1977, when jthe Health and 5a ;,2;
Exetutive started to keep statistics, the figure had fallefnﬁo N
according to its Annual Report, and deaths coptmpejto i , “'?he
a single upsurge attributable to a major oil rig disas iI;t Lhe
Annual Report for 2000-01, though compiled on a spnqew e
ferent basis, suggests that accident rates are f:onhnumig ! m
from 109.8 accidents per heac(lj1 ofththg ::vsc)riqng populatio
1998 81 in 2003-04, 235 deaths 1n total.
1~9 ?181 ti\ge te(l)bgence of reliable statistics, the tr}le deterrent ef}flects otf
tort law remain a matter for conjecture. During the 1990;, the :rf;l -
ter has been subjected to a full-scale survey underta en ad the
University of Toronto, where a team of researchers r;zvu?/vg he
_evidence and found it inconclusive. In some areas .o activity, o
element of deterrence can appatently bg detected: for e_x:mp O;
the introduction of a no-fault compensation scheme for vic m;:tal
automobile accidents in Quebec produced an upsurge 1n ol
accidents. But what was the cause? One researqher aurgueswere
high-risk drivers, previously unable to secure msmrancz,riVin
now on the roads; another discerns a drop in averaigle o th%
standards; the arguments are endless. Overall, the auft dox;s of the
Toronto survey concluded that tort law as a system ) De e rence
erformed reasonably well only in road traffic cases (Dewe and
Trebilcock, 1992). Four years later, a more amblt%ous sufr:}:eytorts
published. This:set out to test evidex}ce on the eff1cacfy :1) : rience
system and of its alternatives against t}}e goals of de if aCd:
compensation, and corrective justice. Flye ‘c.ategongs e
dent—traffic, medical mishap, produlct ::1?1:;}3 :Ezlﬁnn;a\d iy
lace accidents—were evaluate :
e(:;li(rini‘llf\:aolrl;'lgspomsibili’ty, regulation and compensation schemes




40 Understanding Tort Law

The Aims of Tort Law 41

compared (Dewes, Duff and Trebilcock, 1996). The conclusion
was once more that the deterrent properties of tort law were
strongest for traffic accidents and weakest for environmentally
related accidents. The incentive effects of the system were mixed
in the case of medical and product-related accidents, where one
might expect them to be highest, while in the case of workplace
accidents, workers’ compensation levies appear to have stronger
deterrent effects than the tort system. From a compensation per-
spective—for the judges, tort law’s main objective—the tort sys-
tem appeared to fail badly in all five areas, with the failure being
most severe for environmentally related, product-related, and
medically induced injuries. The strongest words were reserved

for medical liability cases, where the authors concluded that:

“Although distributive inequality and market failures appear to
justify some form of compensation for the victims of medical
injuries, civil liability is not an optimal instrument for accom-
plishing this objective. On the contrary, tort compensation for
medical injuries is doctrinally inappropriate, procedurally ineffi-
cient, and distributively unjust. Available benefits are often exces-
sive, but very few victims are eligible to recover at all. When it is
paid, malpractice compensation is slow, insufficient and costly to
administer. Finally, the manner in which malpractice insurance is
generally financed achieves. a regressive transfer of resources.”
(Dewes, Duff and Trebilcock, 1996, p.117)

Despite this robust conclusion, which provides strong support for
an accident compensation plan for victims of all medical
accidents, such plans exist in only a handful of countries, of
which the United Kingdom is not one.

Even if there could be conclusive proof that tort law deters,
there would not necessarily be agreement as to whether the
effects were good or bad. In the area of medical accident, there are
fears of the growth of “defensive medicine” in response to exten-
sions of liability, while strict product liability is claimed by its
critics to have a chilling effect on technological innovation and
research in the related area of the pharmaceutical industry. The
first Toronto study found that the fear of medical malpractice
suits could manifest itself in diametrically opposite effects: it
might, on the one hand, force hospitals to over-use advanced
technology, one reason, it is sometimes assumed, for the increase
in the number of caesarian sections; on the other hand, it might
cause practitioners to abandon experimental treatment or leave

reas of high-risk practice, particularly in the éield of okf)Sjtle(:)t;r]';s
wes i .80-83). The dangers O -
Dewes and Trebilcock, 1992, pp-80 -
e 4 i he fact that doctors apparently
eterrence” may be helghtened' byt o thror
er-estimate the chance of being sued by a factor O (
arreizh?;glea p-298). In short, the effects of medical ‘malpractilce
atic:n' canr{ot be accurately quantified and, more 1n‘npor.ta:1 13171
?or% Jaw cannot—as regulators can—accurately pinpoin

. ol
sdvance the conduct to be deterred; indeed, ljecords of mfilgz—
insuters reveal that an astonishing nu@ber .of su?ple err;)lrsl o
fusion between a patient’s left and right limb, for exampl

current. This does not suggest that they can be deterred. We

need to be clear about this message when _considering re(ciz(e;\rt1
developments in actions for medical negligence—a mO
'growtb h industry—discussed in the next two chap;e;s;n cican fort
’ i i ing in the experience O
- - There is a wider warpng in American O
' j nly espoused victim-0
law, where judges have more Op€ : )
i;eories of zantgrprise liability to extegd t?ehi bouiI:;\Snzf1 (;fu’g)gc
aw i i i light of his V.
- Perhaps inconsistently in the ligh I .
?gvrrﬁnistrafion, Schuck (1988) has cr1’c1c1se§1r the nretvslr ﬁ?sc)lsi;gnyp?i
‘ ! ict ts away from tort la
tort law”, which has lured cour m I Y
objective of “scorrective justice between thf l1t1ganti ;\ow:;;issled
preoccupation with achieving social goals”. Not only has

. :cal
to dangerous inconsistencies but it has also .revea.le(.i tIIte tiz;\tlicfz;lc
incompetence of the judiciary to deal with difficult s

evidence, another point to bear in mind when eva.luatcl)rrxlgt;]r;ee};z:
, in difficult medical cases turning ol

formance of courts in difficu . ' g O g, 10
i ientifi logical evidence. by

tion of scientific and techno ' oving to

Eral];lement complex, economic theories of loss.lalloc?;c;(?ir; 1;(;;
irical verificati urts may easily ou

able of empirical verification, courts I Ly fhels

fechnical conIipetence and their constitutional legitimacy (Atiya

1987a, p.535).

| DETERRENCE, PUNISHMENT AND VENGEANCE

s "
i injurers”,
inj ecourse against their
“When injured people clamour for r g

' “thei is not just with compensa-
ibstein (1998), “their concern 15 nOt j _
:il‘(;‘;;: e;lil s:it;u;ustice.” To link tort law with fault, as the public

impli ce and even punishment
undoubtedly does, implies that deterren A e B epect,

be amongst its goals (Schwartz, ‘ ‘ o
?}113;: ar?d legalgacademics seem to be out of line with public

opinion. The official position was established by Lord Devlin’s

famous speech in Rookes 0 Barnard (1964). Speaking for the House,
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Lord Devlin constructed two simple equations: crime = pu
ment and tort law = compensation. This had the effect of endin

in all but a handful of exceptional tort cases, the possibility ¢

punitive damages. According to Lord Devlin, these excep
were (i) where an official abuses governmental power, an
where the defendant has acted “contumeliously” ordeliberatels

in defiance of the law; shortly afterwards, a further exception wa
admitted for defamation cases (Broome v Cassell, see above, p.42,

Rookes marked a parting of the ways from the United States
where exemplary damages, typically awarded by a jury, play:an

important role in personal injuries and consumer class action:
(Fleming, 1987, pp.101-138). Here, we shall find courts strugglin

to make their principles work. Somewhat unwillingly, the Law
Commission, alert to the risk of “golden handshakes”, admits
that exemplary, though never punitive, damages are “useful i
fighting a wide range of outrageously wrongful conduct, includ-
ing fraud, police misconduct, infringement of health and safety
standards, environmental pollution and sex and race discrimina:

tion”. They have therefore recommended that exemplary dam:

ages should be available for “a legal wrong (other than breach of
contract) if the defendant has deliberately and outrageously dis-
regarded the plaintiff’s rights” (Law Com.1997). But does this"
compromise position go far enough to retain public trust in tort

law as a corrective justice system? :
Professor Linden once famously compared tort law with an
ombudsman, serving ordinary people “in their struggle for a more
humane civilization by operating as an instrument of social ‘pres-
sure upon centres of governmental, financial and intellectual
power” (Linden, 1973). It opens the doors of offices and board-
Yooms, exposes filing systems, reveals hidden documents, brings
decision-making into the open and allows it to be scrutinised.
Today we would probably express this by saying that tort law pro-
motes transparency and accountability. Criminal justice, public
inquiries and ombudsman investigations are started, run by and
controlled by public officials; the tort action rests in the hands of
private parties, as we saw in Halford. Again, in Hill v Chief Constable
of West Yorkshire (1988), a mother sued the police in respect of the
murder of her daughter by a criminal who, she claimed, could have
been arrested earlier but for police negligence; as in Halford, the
true motive was not pecuniary compensation but accountability.
In AB v South West Water Services (1993), a group action was
brought against the water authority by inhabitants of the town of
Camelford in respect of contamination of the town water supply

* give treatment after the defendant misread and misr

gence for exemplary damages,

The Aims of Tort Law 43

ﬂlage of aluminium sulphate. The actif)n group czm‘:’e;
for illness and debilitation but tI}elr reglhalr\xgd ¢ was
ttheir treatment by the water authority; Whlc daf overa
riod:dismissed their symptoms as NEurosis, ha % loc o
ythem truthfully and refused tf’ admit the splllage.d ot
tful conduct, the action grm;% clalrr;efez:i;rggrg :gDe ;glig]rn ”
. After the Court of Appeal, g
aﬁrillzgg’éSeﬁNﬂeen'compensatory and p1.1mtlve% damagizis,ehrflcci
hat exemplary awards were no}t\ a;?;l:l;ﬁl ;1;1;(1) rnjrg\dgrcut_
. a critic of the judgment reproache o B e by
‘o power-of civil courts to reprove ang—soaa PR
; (Pipe, 1994, p.97). It is hard to eradlc{ate t.he eeling
f‘leijvn,;[sslggljs incluge an element of 1re’cr1but10n.t fjslflt:;v et(];fl
b&fo'ugh football disaster, for example,a settlen;i?the ot
jcinquiry (Cmnd.9710, 1986).Scraton,a lawye: o
otip, publicly deplored the voluntary settlement, argu

ne éf' the most televised, monitored and photographed dis-

ters in the UK . .. no individual, no corporate body has had to

dmiit.even negligence. The law and the legal process will be the

I victims of Hillsborough—for the loss of faith an;;)ng all
:ée involved will never be restored.” (Scraton, 1992, p.

reaction would certainly surprise th? econc::mlc ;??:2:;22
king to perfect an efficient con}Pens:eltl?)n system.

to compensate, why resort t_o htlgatlorlli. he decisions in the
he same conflicting viewpoints underlie O longes
New Zealand case of Bottrill v A (2003), a case

. . ‘

eported four

3 one: he had previ-

vical ar slides. His record was a poor OIX i 1i-

cervical sme rted many other slides. The plaintiff sued in nfegt;he
ously misrepo arguing that if any one 0

d her pro '
would have been o o e anhethef this action could survive

uestion for the courts was Wh¢ Compensation Act 2001,
s319 of the New Zealand Accident Co pinjuries action. The

i - extinguishes the personal e
vﬁ:ﬂ%::ﬁﬁ%%ﬁ ofilppeal, influenced by the Camelford deci

. ton of

ion, thought that it could, but only to reg1ster c_onderréxa}t);(;nt o
- tr’a cous conduct or mark contumelious dﬁsreg?d by
Zlelfengdant of the plaintiff's rights, features that they
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were present. The Privy Council, reinstating the case for consi
eration of the facts, ruled that exemplary damages could be avai
able in a negligence action if the conduct complained of ‘wa
sufficiently outrageous and if the judge felt the case called f
public condemnation. The judges seem to have difficulty
making up their minds.

But does this use of tort law represent a public-spirited quest:
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~Jaw-and private law, distributive justi;e and.c.orrec'ti\}r;
.intermingle in a complementary way. The spec%ﬁc weig
ven to each domain in concrete circumstances 1s a matter
troversy, and the contrasting judicial de.c1§1onsf.ref1,e’ct the
rent difficulty in accommodating the conflicting aims.

ther academic writer says that:

for accountability or is it, as Linden (1969, p-1021) once suggested,
merely a legal means of wreaking vengeance? We are fast follow-
ing the United States to become a very litigious society, where .
problems are increasingly sorted out in court: schoolchildren g0
to court to complain that they have been bullied; rough play on
the sports field provokes litigation from other players, aggrieved
that their opponents have escaped punishment through the dis-

w is about compensating those who are w1"o.ngfu11§
d. But even more fundamentally it is about recognising an
ghting wrongful conduct by one person or a group of persons
t harms others. If tort law becomes mcaEpab.Ie of recognising
ortant wrongs, and hence incapable of righting ’fhen}, V}1)Ct111nfst
e left with a sense of grievance and the public will be le

ciplinary procedures. Law is being used in situations previously

handled privately by the community. In the sphere of publiclaw,
litigation is used to circumvent political action or as a substitute
for alternative, public law remedies, a process accelerated
recently by the introduction of the Human Rights Act (Hedley,
1994). In the United States, where the use of tort law to vindicate
constitutional rights is more familiar, a public law: theory of
“corrective justice” has been advanced in explanation:

“Systems of rights are premised on the concept of individual
entitlements to personal security and autonomy-entitlements that
may not usually be overridden or compromised for the good of
society. Tortious conduct, whether defined by moral, political or
economic criteria, constitutes a wrongful infringement of those
entitlements. From a rights-oriented standpoint, then, the role
of the tort system is to perform ‘corrective justice’ in order
to preserve entitlements against wrongful infringement. The
fundamental tenet of such corrective justice is that wrongdoers
should make their victims whole.” (Rosenberg, 1984, p.875) -

Less idealistic is Atiyah’s picture of the “blame culture”, in which
people have a strong financial ificentive to blame others for loss
or death or wrongful injury (Atiyah, 1997, p.138).

The complexity of tort law, where multiple objectives have to
be fitted into a simple, bipolar framework, presents the judges
with insoluble problems. Discussing the unsuccessful action in
the Hill case (above) the legal philosopher, Ishtak Englard (1993,
p-190), points to the difficulty of reconciling the different objec-
tives of a system in which:

i

 copy,

ith a feeling that justice is not what it should be.” (McLachlin,
98, p16) -

. 'Lét- us make this the last word.

FURTHER READING

‘A “must read” is Hutchinson and Morgan, ,”The Canengusiadn
Connection: A Kaleidoscope of Tort Theory” (1984) 22 Osgoode

] f the running down case of
Hall Law Journal 69, a mock report O
‘;Zlan v I_gerek, decided in the Supreme Court of Canengus on

“April 1, 1984 by a judicial panel inspired by different tort law

theories. Almost equally palatable, if you can get holfl of Sa rgx;e
is W. Friedmann’s classic, Law 1 4 (;hangzng oc}zle y
(Harmondsworth, Pelican, 1971). A more class1‘cal. japlziroac8 2)1;
that of Cane, “Justice and Justifications ‘Fo;< '11"10rt Ialabﬂflty; hgr9in )2
: . ] Cane took his ideas fur
Oxford Journal of Legal Studies 30. . ‘ e ort Lo
iti ttempt to reclassify torts in An Ana omy
?é)nfflotigui—lzrt Pull)ﬂishing, 1997), a useful alternative to textbogks.
] Conag,han and R. Mansell, The Wrongs of Tort (2nd ed., Lon l(:r;
I;luto Press, 1993), apply the critical legal ;{)péoeg:hf:; EI?igseso :
tz, ] inni Possible End of the
law. Schwartz, “The Beginning and the ' e Rise
i o 26 Georgia Law Review 601 15
Modern American Tort Law” (1992) ' o
i i i f twentieth-century to
d introduction to the progression O i ‘
?a%x? (;s 11: Englard, “The System Builders: A Critical Appralsazi of
Mo:iern American Tort Theory” (1980) 9 ]our;;ul of Ijegiti XS;Z; ;is
i i i ible in Posner’s .
27. Economic theory is easily accessi _
Economic Analysis of Law (5th ed., Boston, Little Brown, 1992). A
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good introduction to economic analysis is also given by

Veljanovski, The Economics of Law—An Introductory Text (London,

Institute of Economic Affairs, 1990), which contains an excellent

explanation of the “Learned Hand” formula. Rosenberg speaks

up for tort law in a difficult article, “The Causal Connection in

Mass Exposure Cases: A Public Law Vision of the Tort System”

(1984) 97 Harvard Law Review 851. R. Abel speaks against it in
“Torts”, in The Politics of Law, A Progressive Critique (Kairys ed.,
New York, Pantheon, 1982). Linden, “Tort Law as Ombudsman”
(1973) 51 Canadian Bar Review 155 is a good read but you should
also read his “Reconsidering Tort Law as Ombudsman”, in
Issues in Tort Law (Steel and Rodgers-Magnet ed., Toronto,
Carswell, 1983). Atiyah’s 1970 classic is now edited by P. Cane,
Atiyah’s Accidents, Compensation and the Law (6th ed., London,
Butterworths, 1999). But Atiyah’s view’s have changed dramati-
cally. You can find them in P. Atiyah, The Damages Lottery (Oxford,
Hart Publishing, 1997). Even if you do not agree with Atiyah’s
conclusions, The Damages Lottery is.an excellent introduction to
the-troubled area of accident compensation.

3

'THE RISE AND RISE OF
- NEGLIGENCE

ELASTIC DUTIES

In 1932, a young man made legal history by buying a bottle of
ginger beer in a small shop in Paisley. The story must have
sounded rather absurd in the grandiose surroundings of the
House of Lords. The young man had bought the bottle to make
anice-cream soda for his friend. She drank some, but when he
was refilling her glass, what seemed to be the corpse of a long-
dead snail apparently fell out of the opaque bottle. The young
lady suffered a shock and also an upset stomach. What was the
- legal position? ‘

- If the young man had sued the shopkeeper in contract, the story
of tort la}w might have been very different, because he, if he could
prove his story, would have been entitled to a return of the price
hefhadapaid. But he had suffered no physical injury and it was the
young woman who was now claiming damages from the manuy-
facturer for the nausea and shock suffered. The claim was so novel
tha.t the House of Lords was asked to rule before the trial of the
action Whether it could be entertained. The House ruled that there
Could In principle be Lability in negligence. (The presence or
absence of the snail was never finally established because the case
hever came to trial.) The famous passage in which Lord Atkin

;)uthned his reasoning has become the cornerstone of modern tort
aw:

"Tl:le liability for negligence, whether you style it such or treat it
as I other systems as a species of ‘culpa’ [fault], is no doubt
basgd upon a general public sentiment of moral wrongdoing for
hich the offender must pay. But acts or omissions which any
moral code would censure cannot in a practical world be treated




.48 Understanding Tort Law

neighbour, and the lawyer’s question: Who is my neighbour?
receives a restricted reply. You must take reasonable care to avoid |
acts or om@ssions which you can reasonably foresee would be
likely to injure your neighbour. Who then, in law, is my neigh-
bgur? The answer seems to be persons who are so closely and
f:hrectly affected by my act that I ought reasonably to have them -
in contemplation as being so affected when I am directing my ;
mind to the acts or omissions which are called in question.” |

(Donoghue v Stevenson, 1932)

In. deciding that the manufacturer was liable outside the terms -
of _hls contracts, to people with whom he had no direct relation-
ship, the House greatly extended the range of people who could
sue. By holding the manufacturer rather than the retailer prima-
rily responsible for the safety of goods circulated, the House of
Lord§ produced a doctrine in tune with twentieth-century com-
mercial practices and laid the foundation of what today we call

“products liability” (see above, p.14). But the case was to have a

much wider effect on tort law. Lord Atkin’s judgment does not

speak only of manufacturers, producers or consumers; it is
couched in general terms and can be read as a general stat/ement
f’f principle, outlining the circumstances in which one person will
incur legal liability to another for his or her acts or omissions
Something about the directness and simplicity of the lan‘guage;
of the famous “neighbour” passage gave it a wide appeal that
caused it to be read in precisely this fashion.

. Ifor‘d Atkin’s neighbour test remains today the basis on which
civil liability for negligence is measured, although, as we shall see
later, the way in which the test is formulated has undergone some
changes. When broken down, Lord Atkin’s test is found to consist

of -t}}ree elements: duty, breach and damage. Civil liability for
negligence is incurred whenever: '

1. A*neighbour” relationship exists such that the defendant can
reasonably foresee that his acts will affect the plaintiff. (Today

21:;1 relationship is usually described as one of “proximity”.)

2. The defendant has failed to take reasonable care. And

The defendant’s acts or omissions have caused damage to the

plaintiff. Today this damage must be reasonably fo bl
by the defendant (see below, p.66). y toreseeable
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Of the hundreds of cases in which these principles have been
scussed, the majority merely provide illustrations of the way in
ch the courts are likely to behave in applying them. They are
s, which can be snapped off without spoiling the shape of
tree. The handful of cases that remain contain important
ensions to the principle, which allow the tort of negligence to
yread- into new areas. They are the branches of the tree of
egligence.
any-of the duties imposed by the law of negligence either
isted before: Donoghue was decided or were fairly easily estab-
shed. It is, for example, self-evident that road users owe a duty
are to other road users; the existence and basis of this duty
oes not need to be argued in one case after another and counsel
in‘running-down cases do:not have to start by citing Lord Atkin
‘the judge. The extent of the duty may, however, be less clear:

the courts have not been very happy to extend liability to

bystanders who have not actually been physically injured in a

‘traffic accident but who have suffered shock as a consequence of

the accident (McLoughlin v O’Brian, 1983; Bouthill v Young, 1943).
Even when nervous shock had been admitted as a cause of action,
the extent of the duty posed problems: should liability extend to
all bystanders or was it restricted to relatives of the injured? And
did the victim have to witness the accident with his or her own

eyes or was it enough if he or she was told about it? This is one of

the most problematic areas of modern tort law and we shall
réturn to it later in the chapter.

In other cases, it proved less simple to establish a general duty.
We know from the last chapter that negligence originated as a set
of specific -duties recognised by the common law, which came
together inside the tort of negligence. We know too that just such
a duty, non-delegable in character, now rests on employers to
Jook after the safety of their employees. The courts, however, took
along time to arrive at this position because of a serious obstacle
to.co-ordination. The unfortunate precedent of Priestley v Fowler
(1837) established the doctrine of -“common employment”,
according to which a master was not vicariously liable for injury
caused by one servant to another. This doctrine, which severely
limited the growth of vicarious liability, was finally eliminated by
Parliament, but not before 1948. How would the courts surmount
this obstacle? A first resort was Factories Acts which, as we saw
carlier, often imposed obligations on employers to guard against
specific hazards, sometimes providing for criminal liability. These
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- could be used to impose civil liability for breach of statutory duty -

(Groves v Lord Wimborne, 1898). But once Donoghue had been
decided, it was possible to evade the doctrine of common
employment in a less roundabout way. The employer’s- duty
could be reformulated as a primary duty of care. The House of
Lords took this step in Wilsons and Clyde Coal Co v-English (1938).
This case established a threefold duty of care to provide workers
with (i) a competent work force; (ii) adequate plant and equip-
ment; and (iii) a proper system of working, with competent and
effective supervision. The separate and highly specific statutory
duties imposed on employers could now be linked behind the
facade of negligence and presented as a variant of negligence
liability in which statutory duties operate to show a breach of
duty and establish an appropriate standard ‘of care (Glanville
Williams, 1960). The courts had come a long way in a century,
although they could of course have moved much faster with the
co-operation of Parliament. '
The concept of a primary duty of care that is “non-delegable”
and independent of wrongdoing by other actors, remaining in
place whether or not they have been negligent, has become a
linchpin of our modern law of negligence. It first showed its use-
fulness in medical cases, where it meant that, rather than trying
to pin blame on an individual nurse or doctor, which is mani.
festly difficult, a claimant could succeed if it could be shown that
the hospital authorities were Operating an unsafe system. Equally,
it was useful in dealing with cases where the actors were not in
an employer—employee relationship, when the common law doc-
trine of vicarious liability did not apply; a sharp distinction
existed between “employees”, for whom the employer was vicar-
iously liable' and “independent contractors”, for whom the lia-
bility was limited to careful selection of a reputable and
appropriately qualified contractor. On building sites, where small
operators are not properly insured or have gone out of business,
the chance of reparation may turn on whether a court will
impose a non-delegable duty of care on the site-owner or main
contractor (Ferguson v Welsh, 1987); the same is true of hospitals
staffed by agency nurses, where the courts first extended the doc-
trine of vicarious liability (Gold v Essex CC, 1942) but then took the
more convenient route of laying a duty on the health authority to
provide a competent system of care. '
Today, establishing a duty to guard against death or serious
personal ‘injury is relatively uncontroversial—except where the
controversial subject of nervous shock is involved. Property loss
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salittle more difficult and economic loss has proved more prob-
lematic still. The key case that allowed negligence liability to be
- extended to economic losses and negligent advice was Hedley Byrne
v Heller & Partners Ltd (1964). A firm of advertising agents (HB)
" asked- a bank (H) whether one of its clients, with whom they
 intended doing business, was creditworthy. The repbf, stated to be
- “without responsibility on our part”, was that the.ch?nt was trust-
worthy. When HB lost money through the client firm’s liquidation
they-sought to recoup themselves from the bankers who, they
maintained, had been negligent. But the rule of common law hgd
always been that only fraudulent misstatements gave rise to liabil-
ity. The House of Lords was being asked to perform a U-turn The
willing Law Lords gave different grounds fpr the dec1s10115\. Lo.rd
Reid saw the duty as based on reliance, Whlf?h created a * special
relationship” between the parties. Lord Devlin’s formulation was
more restrictive. He saw the special relationship as clpsely related
+to éontract: a contract that, in other words, was not quite a contract.
The momentous decision which, like Donoghue, blurred the bound-
aries of contract law and tort, was radically to affect the gronth qf
tort law. In a society whose main activities are commercial, it
opened the door to claims for finanlcial lﬁss and paved the way too
ims in respect of professional negligence.
fvoFT(}:i: case thatpsoundzd warning bells in Whitehall was, how-
ever, still to come. In Home Office v Dorset Yacht Co Ltd.(1970) a
group of Borstal boys was encamped on an island in Poolg
Harbour as part of a training exercise. One night they elud.e
their officers and boarded a yacht on which to escape to thfe main-
land. There was a collision with the plaintiffsf yacht, Wthl:l was
badly damaged. Sued in its capacity as ultimate authority 1tn
charge of prisons, the Home Office gdv.anced. thr?e a.lrgumel? E
against liability: (i) that there is no vicarious liability in Eng is
law other than that of master and servant; ({1) t-h.at pubhc. .Pohcy
required prison officers to be immune from liability; and (11f1) i;hgt
there were no precedents for liability. All these al"gl_lments ailed.
The Dorset Yacht case was certainly of symbolic importance in
that it demolished the virtual immunity of the Home Off{ce, ‘vs'flruc.h
derived from the historical immunity of the‘Crown from liability in
tort, virtually ended by the Crown Proceedings Act 1947. A furthe;
important factor in the Dorset Yacht case was the emphasis placg
on the flexible notion of “control”. This was to open up the restnc;
tive concept of vicarious liability, allowing tl.le master/servant tes
to be circumvented. As we shall see in Ch.8, it opened the way to a
flood of actions against public authorities, with the argument that
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they owe a primary duty of care to protect the vulnerable against
risk of injury by third parties; based on statutory duties or powers
that they exercise. All these developments are greatly facilitated by
th(? Dprset Yacht case, which installed negligence as the general
pnélilplg Zf k?:ﬂ liability. Describing Denoghue as a “milestone”
and Lord Atkin’s “neighbour” “ inciple”,
and Lord Atkires “ne g speech asa statemenf of prmmple' .

jowever, important not to lose sight of the fact that negligence con-

sts of three elements: duty, breach and damage. To establish a

uty: of care in negligence does not necessarily mean the duty has

seen breached. The plaintiff must also show that the defendant has

allen below the standard of care acceptable to the courts.

What is that standard? And is it subjective or objective? It would

both unfortunate and unfair if someone were to be exempted
from liability because he or she was particularly clumsy, stupid or
careless. The standard had to be objective. It evolved as one of
tommonsense or “reasonableness”, once depicted through the
- ‘picturesque metaphor of “the man on the Clapham omnibus”. In
~ principle, no one is allowed to fall below this standard; a learner
driver, for example, should not be allowed to argue that she has
- caused an accident because of her inexperience (Nettleship v
Weston, 1971). A few modern cases imply exceptions: in Herrington
~ {seeiabove, p.19), it was suggested that more in the way of precau-
tions could be expected of alarge landowner with ample resources
- than of a small, less well-resourced landowner, but this remains an

exceptional case.

“It is not to be treated as if it were a statutory definition. It will
require qualification in new circumstances. ButI think the time has
come .when we can and should say that it ought to apply unless
there is some justification or valid explanation for its exclusion.”

Negligence had come of age. :
Eight years later, Lord Wilberforce took the process a stage fur-
ther in Anns v Merton LBC (1978). The case involved the liability
of.a local authority for the negligent use (or perhaps a negligent
fal%ur'e to use) statutory powers to inspect the foundations of new
buildings. A two-stage test was formulated by Lord Wilberforce

to be used by judges uncertain whether or not a duty of care was

owed:
MEDICAL NEGLIGENCE

] Stag(? 1 require.s the judge to ask whether a sufficiently close
relationship exists between the parties for the defendant to
have foreseen that the plaintiff would be affected. This is

simply a test of “proximity”, a different formulation of Lord
Atkin’s “neighbour” test. o

Because doctors routinely make life and death decisions and treat-
ment that goes wrong may seriously worsen the health of a
claimant, medical cases rank as the most important branch of pro-
fessional negligence. They place judges ina quandary. On the one
hand, a vulnerable victim merits compensation; on the other hand,
negligence is fault and fault, it has been argued, is generally per-
ceived as wrongdoing. In Nettleship, the frightening example was
considered of an inexperienced eye surgeon who blinds a
patient—apparently a common occurrence during training.
Clearly there are difficulties here with the Nettleship test. The alter-
native standard applied is that of a doctor who “has acted in accor-
dance with a practice accepted as proper by a responsible body of
medical men skilled in that particular art”. This, the so-called
“Bolam test”, has for many years governed liability in medical neg-
ligence cases (Bolam v FEriern Hospital Management Committee, 1957).
A finding of wrongdoing has repercussions not only for doc-
tors’ pockets—this can for a premium be insured against—but
more importantly for his or her career. Even the threat of liability
may be sulfficient to act as a negative deterrent, causing medical
practitioners to operate with one eye on the courts, and to become

. Ste}ge 2 re'q'uires the judge to ask whéther any policy reason
exists against the imposition of liability. ‘

For a time, this two-stage test became the general test for duty of
care in any case where the duty was novel or not self-evident. As
we shall see, a point came later' when the judiciary wished to
move back to a less expansive formula.

THE REASONABLE MAN AND BREACH OF DUTY

As Testrictions on the duty concept, the classical regulator of neg-
hger}ce, were gradually lifted, as immunities fromliability fell and
neghger-me emerged as the general principle of liability, the flexible
and gasﬂy manipulated concepts of “proximity” and “reasonable
foresight” gained ground as the central tests for liability. It is,
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over-cautious. Shortage of midwives and specialist gynaecologi-
cal services is sometimes blamed on fear of liability in a risk-
prone area of practice. In Britain, the rapid rise in -caesarian
sections is blamed:on the fear of litigation: doctors are afraid to
allow natural deliveries because, if the child suffers birth trauma,
they may be sued. Although such reasoning sounds alarmist,
there is, as we saw in the last chapter, some empirical evidenceto -

support it. : v ,
For two main reasons, tort law was at first highly restrictive:
First, it was felt that the charitable status of hospitals merited
immunity from liability; funds raised for charitable purposes
should not be disbursed as damages (Hillyer v St Bartholomew’s

Hospital (Governors), 1909). It was not until the institution of a

national health service that this immunity was gradually disman-
tled (Cassidy v Ministry of Health, 1951). Secondly, the lLiability of
medical personnel was restricted to the point that early case law
suggested a standard of gross or grave negligence for medical
cases, while the Bolam test (above) precluded the judge from-per-
sonally evaluating a doctor’s conduct provided that it was in tune
with a body of respectable professional opinion, thus keeping lia-
bility firmly in professional hands. Lord Denning M.R. articu-
lated the judge’s dilemma in Roe v Minister of Health (1954), where
the claimant had been paralysed when hair cracks in a glass
ampoule of anaesthetic allowed leakage. The possibility that such

an accident could happen had only just been uncovered by
research: '

“Itis easy to be wise after the event and to condemn as negligence
that which was only a misadventure. We ought always to be on
our guard against it, especially in cases against hospitals and doc-
tors. Medical science has conferred great benefits on mankind,
but these benefits are attended by considerable risks. Every sur-
gical operation is attended by risks. We cannot take the benefits
without taking the risks. Every advancein technique is also
attended by risks. Doctors, like the rest of us, have to learn by
experience; and experience often teaches in a hard way ... We
must not look at the 1947 accident with 1954 spectacles.”

In Whitehouse v Jordan (1980), where a baby suffered brain dam-
age as the consequence of a forceps delivery, Lord Denning M.R.
retained his protective stance, reasoning that a “mere error of
judgment” by a doctor was not to be equated with negligence.
Although the House of Lords corrected Lord Denning and held
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e same standard of negligence applied to doctors as to t}}e
of the world—a very considerable breakthrough—they did
reverse the finding that the doctor was not liable. Is there an
gument for compensating every mother whose baby has brain
amage from a forceps delivery? Or should we look at jche matter
ough different spectacles and argue that advances in medn;al
jence have saved the child, when previously mother and child
ight both have died? Profound questions of thi.s type should be
served for government and parliaments—unlikely as they are
yexpress their views! '
: The next step was taken in the leading case of Sidaway v Bethlem

” oyal Hospital (1985), which imported the American doctrine of

ormed consent”. Mrs S had been paralysed in the course of an

: speraﬁon to relieve stiffness. Her lawyers argued that she had not
‘been warned of the 1-2 per cent risk of paralysis; had she known,

shie would never have consented to the operatiop. The House of
Lords was divided on the extent to which patients should be

informed of risk but gave cautious support to Lord Bridge's
,pi‘oposition that, “when questioned by a patient of apparently

sound mind about risks involved in a particular treatment pro-
prsed, the doctor’s duty must ... be to answer both truthfully
and as fully as the questioner desires”. Because the Bolam test

f}rémained applicable, the outcome was unfavourable to Mrs S. But

idaway opened up the field of medical negligence, mal'dng it
i’lzlsier gc/o sE)le. The gefence of consent had been eroded, with thg
éonséquence that doctors have to pay more attention to their
patients” wishes. . o .
Courts are naturally moved by the plight of victims (?f medical
accidents and wish to help the victim to victory, a sentiment that
has gained impetus from decreased public trust in medlgal pro-
fessionals. Inquiries into medical malpractice have pr(?hferated
and medical malpractice suits have increased, a trend npported
from the more litigious United States. The scope of duty in med-
ical cases has been vastly extended. The standard .of care has also
changed and the Bolam test has been modified to give ]udge;s more
latitude. Perhaps the best way to describe the current relationship
of judges to doctors is as one of modified defgrence and extended
supervision, as Lord Browne-Wilkinson explains:

“In cases involving, as they so often do, the weighing of risks
against benefits, the judge before accepting a bc.>dy of opinion as
being responsible, reasonable or respectable, will negd to be sat-
isfied that, in forming their views, the experts have directed their
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minds to the question of comparative risks and benefits and have
reached a defensible conclusion on the matter . . . at least to the
extent that the practice on which the defendant is relying must, in

the eyes of the court, be reasonable or have a “logical basis’.”
(Bolitho v City and Hackney Health Authority, 1997)

Matters of life and death are today routinely referred to courts.
They puzzle over “wrongful birth” cases, where parents seek to
charge negligent hospital authorities with the expenses of child
rearing after an unplanned pregnancy follows an unsuccessful
sterilisation (Cattanach v Melchior, 2003; Rees v Darlington Memorial
Hospital NHS Trust, 2003). As we shall see in the next chapter, they
struggle with expert evidence and legal doctrines of causation,
which they are ill equipped to understand.

CREEPING NEGLIGENCE

The expansive tort of negligence sparked off an explosion of
American tort law during the 1960s and 1970s, which gradually
spread through the common law world. Courts were suddenly
faced with controversial civil suits. Actions were brought against
rapists and murderers, by burglars injured on the job, but also
against the police, who had failed to prevent the crimes (Hill v
Chief Constable of West Yorkshire, 1988). One by one, classic immu-
nities from liability have fallen. Lawyers are now in principle
liable for their professional negligence (Rondel v Worsley, 1969;
Arthur S. Hall & Co v Simons, 2000). A duty of care has been
imposed on ambulance teams and the fire service, where previ-
ously only limited duties would have been thought appropriate
for rescue services (John Munroe (Acrylics) Ltd v London Fire and
Civil Defence Authority, 1996; Capital & Counties plc v Hampshire
CC, 1997). A line of recent cases overridés the established com-
mon law principle that sportsmen are deemed to consent to nor-
mal risks: a school where sports are compulsory may be
responsible for sporting injuries (Van Oppen v Clerk to the Bedford
Charity Referee, 1990) and the duty of care has been extended fo
referees (Vowles v Evans, 2003). The British Boxing Board of
Control, as the body responsible for regulating and supervising
safety at boxing matches, has been held liable for the extent of
injuries suffered by a boxer, allegedly due to the absence at the
ringside of qualified medical attendants (Watson v British Boxing
Board of Control, 2001). Classes of public servants previously
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immune from liability for public policy reasons are regulzflrly
ed. The Limitation Acts have been undermined by actions filed
ﬁIa’ny years after the event, so that a Law Comission consultg—
ion' paper now proposes a “long stop” period of 30 years in

ersonal injuries cases (Law Com.151b, 1997). “Forum shopping”

by litigants to move cases into the legal system most likely to
f }Sr‘ovide compensation has been condoned (Lubbe v Cape ple,

0-July 2000).

Querying the way in which negligence principles are “worked
- through” and’ applied in novel areas, Jane Stapleton (1994)
- criticised many of these developments. She instanced:

®  the tendency to base liability on failure by one party to “control”

- another;

¢ changed attitudes to liability for omissions;

e a new attitude to the responsibilities of property owners,

extending both the ambit and scope of the duties owed;

e ajudicial propensity to impose liability for failure to warn of

risks, sometimes even when these are blindingly obvious;

e the growing practice of allowing intermediary parties to be

“leapfrogged”, changing the boundaries of tort and contract;

e a trend to transfer liability from primary to secondary actors,

associated with changes in the law of vicarious liabillity% fche
conflation of the employer’s primary and secondary liability;
and imposition of non-delegable duties of care on corporate
bodies and public authorities.

The trends had in common that they “deflect attention away from
the party or parties directly and principally responsible for tI}lle
damage” (Stapleton, 1995b, p.312) with the consequence t'hat.t e
element of fault and blame in the traditional “corrective justice

model of tort law was fast being eroded. A.ﬂoqd unforeseen by
the judiciary and one that they began to find unwelcome had
been produced. The deterrent effects of tor‘t_lgw may prove
unpopular when playgrounds and sports facilities close d;wn%
allegedly because local authorities cannot meet s’Fandard s 0
safety required by courts, or teachers refuse supervisory ;tleli
for fear of being sued. The American academic Peter Schuc

(1988) makes similar points:
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“Courts have enlarged the concept of ‘action’, a traditional pre-
requisite for liability, to encompass inaction. In this way, they
have placed individuals under a legal duty to help strangers.in -
many situations, thereby hauling new kinds of relationships (and
non-relationships) into the net of legal liability. They have -
accorded legal protection to new categories of interests . . . They
have extended the domain in time and space over which defen-

dants’ duties apply by imposing responsibility for risks that even-

tuate long after dependents acted and, in some-toxic tort cases, for -
risks that were scientifically unknowable at that time. They have

accepted relatively weak claims of causation ... They have rou-
tinely ignored or overridden express contractual limitations on
tort liability, as well as implicit agreements by parties to allocate
risk between themselves. They have abandoned or severely cur-

tailed longstanding charitable, governmental, and familial immu-
nities from tort liability.” ‘ ‘

A SWING OF THE PENDULUM

To summarise the argument so far, the theme that dominated the
development of tort law in the second half of the twentieth cen-
tury was the consolidation of the negligence principle. As tort law
seemed to the judges to be developing as the main system of acci-
dent compensation, the duty of care concept was rapidly
expanded. The period of greatest expansion for tort law in the
United Kingdom was the early 1970s, when negligence came of
age as the general principle of civil liability, to the end of the
1980s, when recessive economic theories became fashionable and
the welfare state entered a period of -decline. From the time of
Donoghue, when isolated islands of negligence liability floated
amongst the nominate torts, we had reached the point of islands
of immunity floating against the tide in a sea of negligence (Smith
and Burns, 1982).

In recent years, however, the tide has begun to turn, with a
sharp move back in the direction from which Lords Reid and
Wilberforce had helped negligence to emerge in Dorset Yacht and
Anns. A “conservative vision for the overall reach of tort law” has
prevailed (Stapleton, 1994) and a new spirit of pragmatism and
incrementalism now governs negligence liability. A first step in
the move to restrain the growth of negligence was an attack on
the two-stage Anns test (above) in two leading cases heard by the
Privy Council and House of Lords. In Yuen Kun-yeu v Attorney
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eral of Hong Kong (1978), Lord Keith dismissed the test as
ving been elevated to a degree of importance greater than it

merits, and  greater perhaps than its author intended”.

dercutting the concept of negligence as a general princip'le, Lo1:d
ver added that “to search for any single formula Wthh.W‘l}l
erve'as a general test of liability is to pursue awi{l—o’-the w1'sp’ .
n the later case of Caparo v Dickman (1990), Lord Bridge described
he Anns test as both impractical and unsuitable as a geperal test
the existence of a duty of care. The House of Lords in Caparo
atroduced a new, three-stage test for duty:

Stage 1 requires the judge to ask himself w!nether there is a
“relationship of proximity” between the parties;

Stage 2 requires the judge to satisfy himself that the loss,
‘damage or injury was reasonably foreseeable;

Stage 3 requires him to ask himself whether it is “fair, just and
reasonable” to impose liability.

. Broadly, the new approach reverses the burden of establishmg a
new duty, laying it firmly on the claimant Wl_lo seeks to establish
duty. In a plea for “incrementalism”, Lord Bridge exhgx:ted lower
courts to attach “greater significance to the more tradmon.al cate-
gorisations as guides to the existence, the scope and the limits of
the varied duties of care which the law imposes”. Later,'Lord
Hoffmann was to underscore this advice, instructing courts first to
consider those cases where a duty already exists and tl}en to ask
whether there were “considerations of analogy, policy, fal?:ness apd
justice for extending it to cover a new situation” (Stovin v Wise,
1996). Both tests are negative and incremental. '

Both Yuen Kun-yeu and Caparo were cases of economic lf)ss: the
first concerned the Liability of a registrar of financial institutions fpr
loss allegedly caused to depositors by failure prop.erly to exercise
his supervisory powers; the second concerned the liability of au.d1-
tors to investors relying on audited accounts when purchasing
shares. So we should probably not deduce from t.h.ese_two cases
that the victim-oriented trend in personal injuries htlgatlon- will be
easy to reverse. Indeed, the High Court of Australia, ac}dmg sec-
ondary criteria to sharpen the “fair, just and _reasonable fox:mula,
has stressed that the vulnerability of an indiv1dua1. or ascertainable
class of persons “is a significant factor in establishing a duty of
care” (Perre v Apand, 1999).
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It is, on the one hand, undoubtedly less fashionable for the
superior courts to connive at litigants’ attempts to reach for the
deepest pockets. They no longer view the tort system as a vehicle
for the automatic transfer of losses. Yet paradoxically, parallel
courts have shown themselves willing to dismantle a number of
established immunities, illustrated in cases summarised above.
At the doctrinal level, we are fast moving away from narrow rela-
tionships of proximity as the basis of negligence liability and
drifting towards a position where nearly everyone seems to owe
a duty of care to everyone else in every situation. As duty of care
abandons its role as the primary control factor in the negligence
action, so the focal point shifts from duty to breach. In the next
chapter, we shall see causation emerge as a significant regulator
of liability and a shift in interest to remoteness of damage, the
third element in the tort of negligence. Whether or not they are
beneficial, these swings are certainly confusing.

FURTHER READING -

Two essays by Weir, “The Staggering March of Negligence” and
Stapleton, “Duty of Care Factors: A Selection from the Judicial
Menu”, in The Law of Obligations: Essays in Celebration of John
Fleming (Cane and Stapleton ed., Oxford, Clarendon, 1998) are
specially relevant to the theme of this chapter. The classic account
is Stapleton’s earlier article, “The Gist of Negligence” (1988) 104
Law Quarterly Review 213 and 389. A rather different approach to
the process of ebb and flow is that of Schwartz, “The Beginning
and the Possible End of the Rise of Modern American Tort Law”
(1992) 26 Georgia Law Review 601. This focuses on the United
States but the themes recur in other common law jurisdictions.
For an attempt to draw principled “bright lines”, see Stapleton,
“The Condition of the Law of Tort”, in The Frontiers of Liability III
(Birks ed., Oxford, Oxford University Press, 1994). A simple doc-
trinal explanation of the retreat from Anns is Kidner “Resiling
from the Anns Principle: The Variable Nature of Proximity in
Negligence” (1983) 7 Legal Studies 319. The case for incremental-
ism is well presented by Smith and Burns, “Donoghue v
Stevenson—The Not So Golden Anniversary” (1983) 46 Modern
Law Review 147. :

4
FACING THE CONSEQUENCES

“For want of a nail, the shoe was lost,

For want of a shoe, the horse was lost,

For want of a horse, the rider was lost,

For want of the rider, the battle was lost,
For want of the battle, the kingdom was lost

o t of a horseshoe nail.”
And all for the want ot a Nursery rhyme

In the last chapter, we focused on the first two elements of aneg-
ligence action: duty of care and breach of duty.. Eor a neghgence_
action to be successful, there is a third prerequisite: the claimant
must show that damage has been suffered. Toda.y, damage must
also be foreseeable. In practice, a single act of ngghg'epce may have
disastrous and unforeseen consequences, making it unpracu.cal to
hold the defendant liable for all the damage flowing from I.us act.
(Although an omission to act can also be a ground fOIj liability, the
common law has always found difficulty in gcceptmg that 1c?ss
can be caused by an omission to act, a preju(_:hce on}y just begin-
ning to disperse.) Especially where economic lpss is C(flncel"ned,
courts try to avoid making a single defendant hablﬂe to “an inde-
terminate class of persons for indeterminate sums”. In trying to
spread the load, they look for a cut-off point, asking the question
“For what damage and for what losses is tITe defe.ndant not to be
held responsible?” In answering this deceptively sunple question,
English courts currently rely heavily on the three interlocking
principles of causation, foreseeability and remoteness. Arg.u‘a‘ply, a
better way in some cases would be to apportion respon51b%ht}.7,'as
American courts are starting to do in complex produ.cts l.1ab}hty
cases, according to the defendant’s “market sl.1are” in _chstrlbu—
tion. Gradually, the outcome of apportionment 1s be_commg more
acceptable but, as this chapter will show;, there is still a long way
to go. . - 1
The common law rules about causation were simple an
severe. First, the burden of proof lay on the claimant to prove on
a balance of probabilities that the defendant caused his injury. It
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can be difficult to establish the facts. Take the textbook example
of a shooting party, where a ricocheting bullet injures someone
(Cook v Lewis, 1951). If the claimant cannot prove who fired the
fatal shot, he fails. This outcome seems unjust. The claimant has
certainly not caused his injuries; the shooting party is responsible.
All should make a contribution to the damages, which ought, in
other words, to be apportioned. The common law rules about
apportionment also tended to be simple and severe. Where the
claimant’s act was partly responsible for the damage, the harsh
rule was that the person who had the “last chance” to avoid dam-
age had to bear responsibility for it.

In a rare burst of parliamentary activity, the doctrine of con-
tributory negligence was finally substituted by the Law Reform
(Contributory Negligence) Act 1945. The Act provides that the
court may apportion responsibility between the parties, reducing
the damages of a claimant who has “contributed to his own
injuries” by the amount that “a court thinks just and equitable
having regard to [his] share in the responsibility for the damage”.
This power is widely used today, especially in traffic and work-
place accident cases. When the Act speaks of “contribution”,
however, it refers only to the relationship between the two parties
to the case. Thus the apportionment that it can achieve is limited.
Where several defendants have all made some contribution to the
damage, each one is separately liable to the claimant for all the
resultant damage although, between the wrongdoers, the share of
responsibility can be apportioned. This time the severe rule ben-
efits the claimant by leaving him with the choice whether to sue
all the defendants as jointly liableor only one, in which case it is
" up to the defendant to join the contributors as parties to the
proceedings in order to obtain apportionment.

Causation has always been central to the common law, as we
can see from the old trespass case of Scott v Shepherd (1773). S1
threw a lighted firework into a crowded market, which landed on
Y's stall. W picked it up and threw it across the market, where it
landed on R’s stall. R did the same, but this time the firework hit
G2, the plaintiff, in the face, exploded and blinded him. The tradi-
tional common law answer to the question “Who was responsible
for the damage caused?” is probably S1—the court actually split
on the question of whether this was a trespass or negligence
action—but there are several alternative answers:

¢ Slisresponsible. His negligent act started the chain of actions
that led directly to the plaintiff’s injury. All the intervening

.acts were foreseeable and reasonable attempts to %Void the
~ damage. They did not break the “chain of causation”.

¢ S1is not responsible. The “chain of causation” has been broken
" by new intervening actors, making the damage too remote.

° ~ R, the immediate actor, is responsible. His act isa b%’ttery. It .is
the “direct” cause of injury. He had the “last chance” to avoid
the accident.

¢ S, W and R have all contributed to the acci<.ient. Their acts
were heghgent and their share of responsibility will need to
be apportioned.

CAUSATION IN FACT: THE “BUT FOR” TEST

| L;ke many academic writers, Jane Stapleton deplores the imprecise

and vague language that has bedevilled the topic of causation. She
identifies two quite separate inquiries that must be made. These,
she believes, are often hopelessly entangled:

1. Was the breach of duty by the defendant part of the history
that led to the deleterious outcome of which the claimant

complains? (Causation in fact)

5. Should the relevant consequence be held to be within the
appropriate scope of liability for the consequences of the
tortious conduct? (Causation in law) (Stapleton, 2002).

In trying to answer question 1, generataons of st}ldents hatizle
been taught to put their faith in the “but for” test, which poses :13
question slightly differently: Would the 'damage' have o;:c?;lrg
bt for” the defendant’s act? This test is sometimes helpful tn;
isolating an act that is not causative. In Barnett v Chelsea Hospi ut
(1968), for example, a patient went to the casualty de¥§ru§en
complaining of vomiting after drinking a cup of tea. eh ut;;
doctor told him to go home and take an aspirin, and some }c:ur
later he died of arsenic poisoning. His ,mdow su(.ed. ﬁer ;pf
surprisingly, the action failed the “but for” test. Desp}telt e OeZ;-
ously inadequate diagnosis and treatment, the hospltzz1 st:ci s
fully argued that, by the time the dece?sed saw the doc ot, °
treatment could have been effective. This type of 'arggmen.dca t
work in reverse. A patient goes to casualty after a _trafflc ac.:;} gns
for stitches in a minor wound. The doctor prescribes antibiotic
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without taking the elementary precaution of ascertainin
whether the patient is allergic. The patient dies. Here the treal:tE
ment an.d not the original accident was the cause of death
beqauie it was arguably so negligent as to “break the chain of cau:
sation”. “But for” the doctor’s intervention, the patient would not
have died. To rephrase this in legal language, a “new intervening

Jr o e
act” has rendered the original cause of damage too “remote”

‘ The “but for” test is, however, an unreliabl i

1nserfced like a comma where the judge thinks ﬁt? I;gll?}i:e ,cctgtrkc):
versial case of McWilliams v Sir William Arrol (1962), a steepleiack
had fallen and been gravely injured while climbin,g a tallpd{im—
ney. At the time of the accident, he was not, as he should have

been, wearing a safety belt. There were no safety belts on the site
The employers’ explanation was that the belts had been takeri
away becapse steeplejacks refused to wear them even when the

were prcl),v1ded. Applying the “but for” test gives the answer tha};
‘but for” the absence of the belt, the steeplejack would not have
fallera, but takes us no further. As the judge put it, “any disputed
question of causation (factual or legal) will involve a num]l:?er of
factual events or conditions which satisfy the ‘but for’ test. A

process of evaluation and selection has then
_ to take place.”
were the possible deductions: place” These

1. The steeple]:ack could not have worn a belt because there was
no })elt available. The employers owe a legal duty of care to
their workers to provide belts. They are liable.

2. The belts are not on the site because the workers would not
have worn them if they had been there. The steeplejack is the
cause of his own accident. “But for” his refusal to wear a safety
be‘lt,.the steeplejack would never have fallen. Controversiall
this is the way the judge decided the case. g

3. The employer is'the “cause” of the accident as in (1) but has a
total def'ence of consent. The steeplejack understands the risk
of working without a safety belt but prefers to climb without
one. He has accepted the risk. Today, courts are not inclined
to use this defence against workers except in unusual cases.

4. Finally{ and today the most common answer, the courts may
apportion the‘ blame between the claimant and defendant
using the partial defence of contributory negligence. :

oflect on the different attitudes to compensation and deter-

rence discussed. in the last chapter. Apparently the judge leant
towards deterrence and reasoned that workers were responsible
for their own safety. This left him to choose between option (3), in
these circumstances the most logical answer, or (2) a simple “but
for” test which cuts the inquiry short. Another judge on another
occasion might have selected option (1) on the ground that, given
' the hazardous nature of the activity, safety belts must not only be
available on the site but also the employer must ensure that they
were worn; a “non-delegable duty of care” was owed to employ-

ces. What we are seeing is that the notion of causation is inher-
ently subjective and capable of manipulation to fit the viewpoint

of the judge, who is left with a great deal of discretion. This is one
reason why judges opt for the compromise option in (4) of con-
tributory negligence. In reality, this option too leaves much room
for Subjective evaluation. A judge who sees industrial safety as
largely the responsibility of employers might allocate 80 per cent
of the blame to the employer and only 20 per cent to the steeple-
jack, a skilled worker, who ought to take a share of the responsi-
bility; a judge who took a more robust view of the employee’s
responsibility to look after himself would probably reverse these

percentages.

REMOTENESS OF DAMAGE

It has to be said that the various tests used from time to time to
mark the cut-off point for liability are quite as unreliable as the
“but for” test of causation, with which they may in any event
often be interchangeable. Currently, courts rely heavily on the
twin concepts of foreseeability and remoteness, but for many years
the standard test of liability for damage in the tort of negligence
was that of directness. This test was expounded in the case of Re
Polemis (1921), where a plank dropped. into the hold of a ship by
a careless worker during unloading unexpectedly set light to
petrol vapour, causing an explosion. If we were to apply the “but
for” test to these facts, the answer would be ambiguous: “but for”
the dropping of the plank, the fire would not have occurred; alter-
natively, “but for” the petrol vapour, the fire would not have
occurred. In fact, the charterers were held liable for their worker’s
negligence to the full extent of the damage caused; as the fire had
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been "@edly caused” by the negligent act, the court reasoned, the
fac't that it cc?uld not have been “reasonably anticipated” was. im’ma-
terial. The directness test operated so as to hold the defendant liable
for all tP.le damage that flowed directly from the wrongful act—a rather
exger;\s]lve answer (Davies, 1981)! | :
Vagon Mound No 1 (1961), a very similar question ¢ .
the any Cguncil. The crew of the Wagon M(()lund was goizfi;ﬁ
for an oil spillage into the waters of Sydney Harbour. Workers on
nearby dpcks were using oxyacetylene welding equipment, sparks
from which somewhat unexpectedly caused a piece of cotto,n waste
to ﬂare:‘ up and set light to the oil. The consequence was a mam-
moth fire. Applying the direct test of Re Polemis, the trial judge held
the chz?.rterers of the Wagon Mound liable. Unexpectedly, the Privy
Council changed course, preferring the test that only reasonably
foreseeable.damage would give rise to liability. In language reminis- |
cent of Oliver Wendell Holmes (see above, p.30), Viscount Simonds

ar d f ", rn 3
thgge or the “reasonable man” test to be applied, on the ground

ouse of Lords, Lord Reid, who had shortly before been instru-
ental in instituting the foreseeability test, dealt brusquely with
this argument. The injuries were from burns and it could not be
said that injuries from burns were unforeseeable; the extent of the
‘burns was perhaps unexpected but “damage of the same type”
could have been foreseen, hence reparation would be granted for
the terrible injuries.
“-Would it have been simpler to say that the damage flowed
“directly” from the defendant’s actions, bringing the wheel full
éircle back to Re Polemis? Which of the two tests is fairer varies
from case to case. The “direct” test is more closely linked to cau-
sation but it can be harsh to defendants, making them liable for
unexpected consequences of apparently trivial acts of negligence;
the alternative test of foreseeability, which in principle relieves
the defendant of responsibility for all the damage that could not
have been foreseen by the reasonable man, may have equally
_ unjust consequences. In Lamb v Camden LBC (1961), contractors
* employed by the local authority to replace a sewer negligently
fractured the water main, damaging the foundations of the
claimant’s house. Putting her furniture in store, she went abroad,
leaving the house empty. Squatters moved in, causing extensive
damage. Arguably, the “but for” test is satisfied: but for the flood-
ing the claimant would have stayed home. Arguably, the chain of
events is at least as likely as what occurred in Sydney Harbour.
Yet, acting largely on instinct, the Court of Appeal held the dam-
age, even if foreseeable, too remote toO claim. In Reeves v
Metropolitan Police Commissioner (1999), by way of contrast, the lia-
bility of the police for the suicide of a man detained in custody on
charges of credit fraud was in issue. The police had information
of previous suicide attempts. The House of Lords had to decide
whether the claimant’s own deliberate act was a “new interven-
ing act” that broke the chain of causation. Perhaps surprisingly,
they held that suicide was “not outwith the contemplated scope
of events to which the duty of care was directed”. In other words,
the injury was foreseeable even if not direct; the foreseeability test
can on occasion be wider than the test of directness.

_ The truth is that causation and remoteness tests are all equally
capable of manipulation by sympathetic judges anxious to avoid
a harsh outcome. They represent only a “gut feeling” that cut-off
point has been reached and cannot withstand hard  logical
scrutiny. The real question is one of policy: is it “fair, just and rea-
sonable” for the police to be held responsible in these circum-
stances? It may be that the duty of care, conceded in the Reeves

“If it is asked why a man should be responsible for the natural or
necessary or probable consequences of his act . .. the answer is
not becaqse they are natural or necessary or proBable but
because, since they have this quality, it is judged, by the staI{dard
of the r.ea.sonable man, that he ought to have foreseen them . . . if
some lur.utation must be imposed on the consequences for V\;I:li.ch
the negligent actor is to be held responsible—and all are agreed
th?.t some limitation there must be—why should that test be
rejected which, since he is judged by what the reasonable-man

4

Wagon Mound No 2 (1967) extended the new foreseeabili

nuisance; today it is the standard test for resolvinga;lllégigr}\sst ZC;
re@gteges:f’:hr%ghout thelaw of tort.

ortly after Wagon Mound, the House of Lords i

a case where Post Office workers had left an openﬁjxfﬁ(flzr;::fﬁz
r9ad, covered by a small tent and with paraffin lamps around the
site (Hughes v Lord Advocate, 1963). Allured by the scene, two
small boys went to play in the tent and inadvertently km;cked
one of the lamps into the manhole, causing a violent ‘explosion
One of the boys suffered horrible burns. The Post Office was.
exonerated from liability by the trial judge, applying the Wagon
Mound test that the damage was not foreseeable. On appeal to the
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case, is really a better regulator. Do the police owe a duty of care
to protect a vulnerable member of the public against himself? If
so, what ought the extent of their duty to be?

TRAUMA AND PSYCHIATRIC INJURY

Nervous shock usually figures in textbooks as a “special problem”
of duty of care. It may be hard for the modern reader to under-
stand why it should be a problem at all. The terms “trauma”,
“traumatic injury”, “psychiatric illness” and “mental illness” are
today well understood and accepted as recognised branches of
medical practice. They exist. They can be treated. They should
therefore be compensated like any other injury. The problems
posed by nervous shock, a term redolent of Victorian feminine
wgakness and suggesting a certain scepticism about its very
existence, owe much to tort law’s historical origins, which it has
found difficulty in discarding.

The reasons why nervous shock poses problems for tort law are
epitomised in the early case of Bourhill v Young (1942). A young
woman alighting from a bus witnessed a gory traffic accident. She
suffered a miscarriage and brought an action against the negli-
gent driver claiming damages for nervous shock. It is true that
some of the Law Lords did analyse the problem in terms of duty
of care, reasoning that the particular claimant was insufficiently
proximate because she was outside the area in which she might
have suffered physical injury. This reasoning seems to suggest
t_hat psychiatric and physical injury differ in character. A different
line of reasoning treats the damage'as too remote, either because
psychiatric injury to bystanders is not a foreseeable consequence
of careless driving or perhaps because the Law Lords were not
prepared to accept that fright could cause a miscarriage. In other
words, there is a triangular relationship between duty of care,
remoteness and causation, making nervous shock a general prob-
lem for tort law rather than merely a problem of duty. Underlying
the legal analysis lie deeper practical problems. Nervous shock
the courts feel, is easily counterfeited and may produce a ‘numbel;
pf bogus claims. Once recognised, nervous injury may extend
indefinitely: from those who are also physically injured; to by-
standers present at an accident but not physically injured; to large
numbers of people who experience traumatic events purely tan-
gentially, like spectators round the world who witnessed the
horrific events at the World Trade Centre on September 11, 2001

Facing the Consequences 69

ontelevision. Even if their claims are genuine, there may simply
be too many. Like economic loss, the concept of psychiatric injury
introduces the spectre of liability to “an indeterminate class of
persons for indeterminate sums”. This is a problem of remoteness
of damage rather than duty.

Faced with these problems, the courts preferred to move cau-
tiously from a relatively negative base. They have set in place a
number of restrictive tests, such as the rule that a claimant must be
closely related to the primary victim of the accident or must have
viewed the accident with “their own unaided senses” (McLoughlin
v O'Brian, 1982). These tests allowed courts to exercise tight control
over the development of liability in this area, barring the way to a
flood of actions, many of them trivial. The consequence is, how-
ever, a confusing and contradictory case law. Based on no very
rational principle, it is proving difficult to rationalise or dismantle.

The problems of nervous shock and the inability of the courts
to deal with them came to a head after the tragic disaster during
a football match at Hillsborough stadium, when the police failed
to exercise adequate crowd control and a barrier collapsed, killing
and injuring a large number of spectators. (This catastrophe was
mentioned in Ch.2, in the context of accountability.) Although
claims for death and personal injury were settled by the police,
several actions came to court, including a class action by relatives
claiming damages for nervous shock (Alcock v Chief Constable of
South Yorkshire, 1991). The claimants were closely related to those
killed or injured and some of them had been present at the
ground, though not within the area of physical injury. In these cir-
cumstances, the existing classifications, built up incrementally,
produced some strange results: “ties of love and affection” cov-
ered death of a son or fiancé but not a brother or brother-in-law,
unless a specially close-knit family could be shown. Worse was to
follow, when a number of police officers on duty at the
Hillsborough stadium claimed for “debilitating psychiatric harm”
caused by the suffering and carnage they viewed during the after-
math of the accident (Frost (White) v Chief Constable of South
Yorkshire, 1999). Their claim succeeded partly because they were
classified as rescuers and partly because of the high duty of care
that rests on employers. Faced with this serious disparity, un-
acceptable to public opinion, the House of Lords devised a new
classification, dividing victims into two classes: “primary” vic-
tims, or those involved in the accident, were in principle eligible

for damages; “secondary victims”, who view horrific events
on the television screen or simply hear about them, were not.
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The pieces of the puzzle had been marginally rearranged
Unfortunately, however, there was no real agreement amon gth .
Law Lords as to where the cut-off point was to come: ‘Dig ~ th:
Flass of ’§econdary victims” include only those directly .invoived
in an accident or did it extend at least to those “well within the

range of foreseeable physical injury”?

Ploughing further through the thicket of tangled and inconsis-

tent case law will not help in clarification. In this area, incremen:

talism has gone too far and radical i
- a surgery is necessary. I
England, the Law Commission has recently published a Ver;’ fulri

report (Law Com.249, 1998). Arguably, however, this stays rela-
tively close to the existing law: it does not, for example };ecom—
mend abanf:lonjng the criterion of close ties of love and éffection
altogether;. instead it recommends a fixed statutory list, similar to
tlllat. estabhghed by the Fatal Accidents Acts, of those ,seconda
victims entitled to recover damages for nervous shock cl;r}i
grounds of relationship with the primary victim. A choice will
soon have to be made between two extreme but logical positions:
on the one hand, total abolition of the various inadequaté .criteria.
introduced from to time by courts to limit recovery (Mullany and
Handfprd, 1993); on the other, the equally radical suggestiox}{ that
all claims for nervous shock by peripheral parties be abolished
(Stapleton, 1994). There is no rational intermediate position! |

PROBLEMS OF PROOF

?fur'ther” problsm fqr courts lies in the fact that the “reasonable
orlcles1ght and “fair, just and reasonable” tests come from the era
of “the man on the Clapham omnibus” but have survived into the
space age. They provide commonsense answers in terms of fair-
ness (and sometimes rough justice). They are not and were not
E;tinilied tt% be scien;ific.x But no one would wish a space rocket to
nder the control o iver; ills i ‘ i
et Commensuratejf a bus driver; the skills involved are sim-
) As' science advances and medicine becomes more scientific
ordmary man” tests are out of line.. They seem simplistic, su N
gesting that courts do not have the tools to interpret com le’x sti—
tistical and scientific evidence. Yet in the current state of's}z:ientiﬁc
knowledge, cause and effect cannot always be conclusivel
proved. Take the topical and controversial issue of tobacco W}e’
now know it to be a dangerous substance. There is much evid-ence
of a causal link between smoking and lung cancer. This does not
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mean that every case of lung cancer is caused by smoking; lung
cancer has other causes. Whether or not a particular case of lung

ncer results from smoking is-often no more than a guess. A

typical twentieth-century worker has lived in a parental home
permeated by tobacco smoke, travelled to work on smoke-filled
trains and worked in a smoky environment. If she goes on to
~ develop lung cancer, which of these exposures is the “cause in
fact” of her illness? Or is there some other factor that no one

knews-about?

~These causation questions have recently arisen in asbestos
cases. In Margereson and Hancock v J.W. Roberts Ltd (1997), the
claimants, who for 30 years had lived close to asbestos manufac-
turers, claimed this was the cause of mesothelioma, ultimately a
terminal disease. We know that only asbestos fibre causes
mesothelioma. We also know that each exposure to asbestos

i

" ihcreases the risk of mesothelioma but that the progress of the

disease is not cumulative and does not worsen with multiple
exposure. The judge found that no causal link between residence
and mesothelioma had been recognised, although a local epi-
demiological survey showed 26 per cent of surveyed cases linked
to the defendants’ factory, some of which involved residents liv-
ing close to the factory. If inside the factory asbestos dust was
known to be notoriously dangerous, the judge ruled, it must be
reasonably foreseeable that it remained dangerous outside (Steele
and Wikeley, 1997). A bold decision!

The leading case of Fairchild v Glenhaven Funeral Services (2002)
was more complex. The claimants had been required to work
with ‘asbestos on more than one occasion but could not show
which exposure had caused their mesothelioma. Rather like the
victims of the shooting party, they could not satisfy the “but for”
test. They argued in the House of Lords that all they need show
was that, on the balance of probabilities, the defendants had
#made a material contribution” to the risk of injury. Somewhat
surprisingly, this argument succeeded. The outcome was harsh.
Surely this was a case for apportionment, with the defendants
asked tocontribute to the damages (Stapleton, 2002)?

The foundation for much of this compassionate case law lies
with the “rogue case” of McGhee v National Coal Board (1973). Mr
McGhee worked in‘a brick kiln and the dust stuck to him, not
enough in itself to amount to a breach of duty of care. His
employers provided no washing facilities, so that he had to cycle
home covered in dust. He later developed a skin disorder, which
his doctors were prepared to say was attributable to brick dust
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and, although they could not say precisely how it had been con-
tracted, they surmised that the absence of washing facilities was
at least a contributing factor. “But for” the absence of washing
facilities, the Lords effectively reasoned, the claimant would not
now have dermatitis; this was, of course, precisely what the
claimant could not prove. Just how the House of Lords reasoned
themselves to their conclusion that the claimant could succeed
has never entirely been unravelled, but so they did. As another
judge was later to say, the House of Lords took “a robust and
pragmatic approach” to the facts, drawing the “legitimate infer-
ence of fact that the defendant’s negligence had materially con-
tributed to the [claimant’s] injury”. What the House of Lords had
done was effectively to change the burden of proof, a change
implicitly admitted by Lord Wilberforce, who said that, “where a
person has, by breach of a duty of care, created a risk, and injury
occurs within the area of that risk, the loss should be borne by
him unless he shows that it has some other cause”. In all proba-
bility they did so because—as Lord Wilberforce openly admit-
ted—they thought it fairer for the employer, who had created the
risk and took the profits, to bear the burden of the “inherent evi-
dential difficulty” than for the risk to fall on the innocent victim.
The ambiguous language of causation veiled the change, leaving
a problem for future courts to disentangle.

The point arose again in a set of problematical medical cases,
involving complex statistical evidence, difficult to interpret. In
Wilsher v Essex AHA (1988), a child who had been born prema-
turely and placed in intensive care suffered damage from an
excess of oxygen in his blood, resulting in partial blindness. The
medical evidence was at best equivocal: on the one hand, it sug-
gested that blindness might have resulted from an excess of oxy-
gen due to a negligently inserted catheter; on the other hand,
statistical evidence showed that blindness often occurs in prema-
ture babies to whom oxygen has not been administered. By a
majority, the “robust” Court of Appeal ruled in favour of giving
the claimant the benefit of the doubt, a line of approach supported
by McGhee. This sympathetic ruling was set aside by the House of
Lords, who thought it impossible to tell from the evidence
whether or not excess oxygen was the cause of blindness. In these
circumstances, the claimant could not be said to have proved the
case on a balance of probabilities and a retrial would be necessary.
Lord Bridge referred to the danger of making the forensic process
“still more unpredictable and hazardous by distorting the law to
accommodate the exigencies of what may seem hard cases”.

. In terms of causation, these two cases are difficult to interpret
~ and even harder to square with one another. The nor}-lawyer,
however, would probably find the fuss incomprehensible. The

issue is surely simple: Who is to win what we might call a ”half;
proved case”, where the evidence is suggestive but ambiguous?
The answer is, as we know, that the general burdey of proof falls
on the claimant. In McGhee, the burden of pr'o.of is hght(.er_led or
'kvery nearly reversed; in Wilsher, the traditional position is
resiflfvid can the conflicting decisions be squared? Qne way to
resolve the medical negligence cases is by tying statistical evidence
to the idea of “loss of a chance” (Lunney, 1995; Reece, 1.99.5).
Statistics tell us that a baby has a one in five chapce of av01.d1ng
blindness through oxygen in the blood; the admlt.tedly negh.gc:—;lnt
act of the doctors in inserting the catheter thus depnyed the Wilsher
baby 6f a one in five chance. In Hotson v East Berkshzre AHA .(1987),
undue delay in diagnosis of a traumatic fracture led to delay in p:(;‘
viding adequate and appropriate treatment so that the patient suf-
fered permanent disability. The trial judge awarded damag'eskor;
the basis of statistical evidence that there was a 75 per cent r1s o.
permanent disability and only a 25 per cent chance of full recovierrg,
the claimant had thus lost a 25 per cent chance of recovery. ( he
House of Lords reinstated the traditional rule of proof on g!oalagc;e
of probabilities, holding that causation had not been estab].lshe .
Alternatively, the two lines of cases could be separated:

° s invoking employers’ liability for comple>€ industrial
Ea::ffacturing pfocessis,}:/vhere the employef benefits ‘from atll,zﬁ
worker’s labour and is increasingly responsible for his hef
and safety, it is fair to lighten the claimant’s bur'den o_f prood as
a move towards enterprise liability. The adcfied financial t:{n We;ﬁ
on employers can be spread through insurance an

ultimately rest on consumers.

ical personnel and hospitals engaged in operations
) z\;hge::a?gffﬁcuﬁy are involved, the issues may be dlffererlljt.
Costs cannot be spread in the same way and courts have to be
mindful of the effect of a negligence finding on the reputation

of hard-pressed hospitals and medical staff.

i d Hancock, for
This would still leave hard cases. In Ma?'gereson an
ex;ilple, courts would still have to dec1de.wl‘1e‘ther to add neir
neighbours to the category of employers’ liability or whether to
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open a new category of liability for environmental harm, a very FURTHER READING

roblematic area, as we shall see in the next chapter. ,. ) ) s
’ ' K ’ : e generally Stapleton’s chapter, ‘Unpacking Causation”, mn

lating to Responsibility (Cane and. Gardner ed., (l)ixford_,tlll—ltahr;
blishing, 2001). There is no subs’atutg for struggling W1th he
ifficult nervous shock cases, contained in Hepple, Howar' ihi

atthews at 118-129; there are numerous other refere.nces md bs
mprehensive text. The issue of nervous shock are discussed by

ff, “Liability for Psychiatric lllness: Advancing Cautiously”

992) 12 Oxford Journal of Legal Studies, a note on the Law

ommission report on psychiatric d.amage. Lunney gifcusssi
oss of chance” as a head of damage in “What Price AP ' a;;:;. ’
995) 15 Legal Studies 1. The significant case of Fairc 'fL o
lenhaven Funeral ServicesLhaz belc:en. r;:;lt;dv bglelr\:[h(;;g;n}? [Lost
i e House of Lords: Fairc F
QS;rIzlJ?fess”H(XZ(:(I')lS) 66 Modern Law Review 277 and Stapletorll,3 71640rds
‘A'Leaping Evidentiary Gaps” (2002) 10 Torts Law Journa .

RATIONALISATION?

from open discussion of the policy issues. In Wilsher, it was
accused of resorting to legal fiction and linguistic ambiguity in
order to obscure the radical result in McGhee. It may be that courts
would do better to discuss the issues more openly, as Lord Steyn
did for nervous shock in Frost. There he asserted that courts had
systematically ducked the hardest questions: Whether tort law
should attempt to provide redress for psychiatric injury at all and,
if so, when? Deakin, Johnston and Markesinis (2003, p.82) make a
similar point when they argue that some of the most difficult
questions of causation and remoteness would be more easily
answered by directly attacking the hard questions of what
damage tort law should redress: should speculative damage,
such as “loss of a chance”, be claimable, for example?

The sheer complexity of modern causation actions shows how
far negligence has moved from its origins in the réasonable
behaviour of the reasonable man: as suggested earlier, from the
Clapham omnibus to the space rocket era. Perhaps there is some-
thing to be said for a return in that direction, with negligence
governed by the simple question, “Is it in all the circumstances
fair, just and reasonable for the defendant to compensate this
claimant?” This would reflect the part played by civil juries in the
United States. Nervous shock could then be simply one form of
personal injury, as Mullany and Handford advocate. ‘Damages
* would be the subject of a negotiated settlement, based on the con-
cepts of contribution and apportionment advocated by Stapleton
(2002, p.26). But moves to contributionand apportionment cross
Lord Pearson’s principle/policy boundary: both “raise difficult
questions of policy, as well as involving the introduction of new
legal principles rather than extension of some principle already
recognized and operating”. These issues are unsuited for the
incremental methods of judicial process. They would expose the
judiciary to charges of lawmaking and judicial activism. Someone
else must intervene.
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BUSINESS AND ECONOMIC
- INTERESTS

" LAISSEZ-FAIRE AND FREEDOM OF CONTRACT

e earlier chapters of this book, the evolution of tort law has
been described largely in historical terms. A set of ancient, nomi-
nate torts exists, which typically protect selected interests. The
cracks between the torts are papered over by negligence, at the
same time a nominate tort and the general principle of civil lia-
bility. Interests in person and property are dominant. Tort law, in
other words, protects what is tangible and physical. We have
occasionally caught glimpses of other, less - tangible interests.
Pecuniary loss, such as loss of earnings or the expense of repair-
ing vehicles, is recoverable in a road accident claim; in medical
negligence litigation, we met the concept of “loss of a chance”;
nuisance covers loss of amenity; and so on. We sensed, however,
that once the common law is asked to step outside these limited
categories, tort law is markedly less protective. Attempts to
expand the nominate torts to protect new interests often failed, as
with the use of nuisance to protect privacy (Khorasandjian, see
above, p.15).

_Some ancient property torts did protect the more tangible man-
ifestations of emerging trade and industry: trespass to goods, for
example, provided compensation for the destruction or seizure of
stock-in-trade or tools, while the specialised writ of detinue pro-
vided for their return. By the sixteenth century, other specialised
torts had extended the protection afforded to business interests.
Injurious falsehood extended the protections of defamation to
false statements causing financial losses, as where it is asserted
that the claimant’s firm has gone out of business or that his pro-
duce does not live up to the claims made for it in advertisement.
The torts of conversion and slander of title protected title to goods,
making it a tort to deal wrongfully in stolen goods or otherwise
deny ownership and title. The Torts (Interference with Goods)
Act 1977 modernised and codified some of these ancient torts.
Coverage of economic interests was patchy and the emphasis on
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writs and forms of action left the law reliant on the old, common
law notion of property as tangible, and slow to extend protection
to intangible economic interests, such as loss of profits.
Cane provides a simple definition of economic interest as one
“for which a finite sum of money can provide complete recom-
pense” (Cane, 1996, p.5). Physical or property interests can be
recompensed by damages but not completely. There may be a mar-
ket, say, in human kidneys but loss of a kidney is not a purely eco-
nomic loss. Economic interests are intangible and, in modern
societies, wealth is more often intangible than tangible. We do not
deal in gold bullion; we deal in stocks and shares. Qur stake in land
manifests itself in mortgages, leases and financial interests in prop-
erty that we do not own. Our wealth lies in intellectual property:
trade secrets, copyright, patents and franchises. Information—a
form of intellectual property—is stored, accessed and exchanged
on the internet. Goods are bought and sold on the internet using
credit cards and contracts are concluded electronically. These are
intangible economic interests, most of which can be fully recom-
pensed by money but not all. Certain forms of intellectual property
demand something more: money could not, for instance, wholly
compensate for infringement of a trade name or misuse of cultural
goods. Cane’s definition is helpful but not entirely exhaustive.
Stock and machinery was one thing but when it came to intellec-
tual ‘property -the courts were uncommonly slow to intervene.
Today, someone who passes on information obtained in the course
. of an employment or other relationship of trust, whether to. com-
petitors or to the media, is in serious danger of being held liable for
“breach of confidence”. This new tort—if it is a tort and not a purely
equitable remedy-—originated in 1848 with an -application to
restrain -unauthorised reproduction - of engravings by Queen
Victoria (Prince Albert v Strange, 1848). It was not until-the 1970s,
however, that a body of case law began to emerge to protect trade
secrets (Vickery, 1982). Again, the tort of deceit was relevant to com-
mercial dealings, supplementing the law of contract by providing
damages for misrepresentation. The tort was, however, severely
restricted by a nineteenth-century House of Lords decision; in
which it was held that damages for loss caused by publication of
misleading statements in a prospectus were available only on proof
of fraud (Derry v Peck, 1889). Buyers and investors had to wait
nearly a century for redress in cases of negligent misrepresentation
(see now Hedley Byrne; s.2 of the Misrepresentation Act 1967).
The explanation—though not necessarily a justification—for
these decisions has much to do with laissez-faire economic theory,
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‘which fostered a presumption that losses attributable to free trade
~ and competition should not be recoverable. The case law crys-

tallised in the late nineteenth century and behind the restrictive
attitudes lies a fairly coherent economic ideology. The col}ectlve
judicial mind was dominated—there were of course exceptions—
by the vision of a market economy.in which there would. be'an
economic free-for-all: It would be the privilege and Fhe': obligation
of everyone involved to protect themselves and their interests by
entering into contracts. If this meant that the weakfest——generally
the worker and the consumer—went to the wall, this was healthy
and in the interests of society at large. Commerce was properly the
territory of contract, governed by the maxim of caveat emptor or
“buyer beware”. Until the intervention of Donoghufz, contract gen-
erally trumped tort, leaving the consumer of defc?ctlve goods with-
out any practical remedy. Exemption clauses in standard form

* contracts were also barriers to tortious liability. Where contract

would not provide a remedy, tort was often impotent as well—a
point that emerges all too clearly from Derry.

- COURTS, PARLIAMENT AND ECONOMIC TORTS

During the nineteenth century, however, a number of new eco-
nomic torts were coming into being that could have taken tort law
ina very different direction. A new tort, which came to be calle:d
wrongful interference with contract, was, for examplg, developed in
Lumley v Gye (1853). L, the proprietor of Her Majesty’s Theatre,
had-engaged Miss W as a singer. G persuac‘led her to abandon the
engagement, enticing her away to sing at I?rury Laneé
Surprisingly, in the light of what has been said earhgr, the cour

held actionable a deliberate and intentional act,' Whl.Ch had the
effect of causing damage to L by interfering with his cor},tr.act.
Here tort was invoked to buttress the “sanctity of contract” i a
situation where, later writers argue, contract should hfave been
left to distribute the risks. The case was, however, exceptional, the
general situation being that neither contract nor tort was allowed
i egulate dubious trade practices. ‘

B X)c:iog;lagainst unfair comgetition was further handicapped by
the rule that conduct does not become unlawful merely because 1t
is aimed at harming another’s economic interests (Bmdford v
Pickles, 1895; Allen v Flood, 1898). In a classic case thaEt seriously
restricted the development of the common law in this area, the
House of Lords held that a group of dealers could band together
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to lqwer tea prices below what was profitable, with the aim of
putting a competitor out of business; this was nothing more, the
helclll, than an act designed to protect their own “legitimate ,in’cel}Z
ests” (Mogul Steamship Co v McGregor, Gow, & Co, 1892). From one
angl?, the case, which set in stone the principle t’hat evéz one has
the right to conduct business to suit his own requiremerlx.’zls even if
the consequence is interference with other people’s business, can :
be seen as having been decided in the interests of free tlfade. :
Today it would probably be viewed as encouraging the develop-
ment of a monopoly, able to charge whatever price the tradgr 3
pleases. The nineteenth-century judiciary seemed impervious to :
the fact that monopolies and cartels strike at the roots of fr |
trade. As late as 1994, a judge was saying: =

fixed meaning. Criminal acts were unlawful but it was unclear
~whether the term covered breach of contract, and where tort was
_concerned, the terminology was quite simply circular: to declare
actions tortious immediately rendered them unlawful, and vice
~versa:. Tension arose between the courts and Parliament, as
statute was used to immunise trade unions from liability for eco-
“nomic loss caused by industrial action: the Trade Disputes Act
1906, passed specifically to nullify a decision of the House of
" Lords, set a precedent. Courts fought back with ingenious exten-
sions of old ‘torts-and even new torts to circumvent the statutory
immunities. The consequence is a law so esoteric and hard to fol-
Jow that the judges themselves cannot fully understand it. The
" boundaries of conspiracy are still uncertain. For liability to accrue
there must be damage and the “predominant purpose” of con-
spirators must be to inflict that damage: but whether a purpose is
ﬁredominant; whether it must also be unlawful; whether recourse
tounlawful means is sufficient for liability; what means and what
purposes are unlawful, are all contestable. The outlines of the tort
change, like the amoeba, from case to case.

Over the past century, the ambit of the economic torts has in
fact significantly broadened and several new torts have been
spawned. In Rookes v Barnard (1964), trade union officials, for the
purpose of enforcing a “closed shop” agreement that they had
with management, put pressure on BOAC to dismiss R after he
had resigned from the union. In breach of a “no strike” clause in
their contracts, they threatened to strike. BOAC dismissed R,
though not unlawfully because the correct period of notice was
given. The situation did not fall within the tort of inducing breach
of contract because no breach of contract took place. R therefore
sued for conspiracy, the question being whether the union had
used “unlawful means” to achieve its aims. The Court of Appeal
answered this question in the negative and went on to rule out
intimidation as a cause of action, as no threats of violence were
involved. The House of Lords, accepting the first but not the sec-
ond proposition, held that any threat or pressure to do something
“not in itself lawful” amounts to intimidation. Combining ele-
ments of conspiracy with inducement of breach of contract, the
House of Lords had created a new tort. The Labour Government
then in power intervened immediately with the Trade Disputes
Act 1965 to grant unions immunity from liability, though it did
not reverse the decision in Rookes nor did it excise the tort of
intimidation from the common law; this remained on the books to
be developed into new heads of tortious liability. It casts a new

}’f‘here is no tort of taking a man’s market or customers. Neither
the market nor the customers are the plaintiff’s to.own. There is
no tort of making use of another’s goodwill as such. There is no

tort of competition.” (Hodgkinson & C v e
Services, 1994, Jacob J.) 8 orby © Wards Mobility

A significant factor in the uneven development was the growth
of trade unio_ns and judicial hostility to them. The deireloprient of
the economic torts has been seriously one-sided: new torts
evolved for the protection of employers against the workforce

were not utilised to penalise business competi
etitors.
Howarth and Matthews put it: F As Hepple

“The economic torts largely d i i

ecol : y developed in the sphere of industrial
Fonfhct, in 'V\.fhlch the fundamental problem has always been the
incompatibility of collective industrial action with the individualist

notions underpinning much of the ninet - :
law.” (2002, p.851) nineteenth-century commion

The tort of conspiracy, for example, can be traced to a handful of
fearly .”special actions on the case”, designed simply to punish
intentional interference with trade. It sprang into prominSnce at
?he end. of the nineteenth century, in the context of collective
mdl'lstrlal action, to penalise what judges called “a combination”
At first the Lords took the line that motive alone was not enou h
to render lawful acts unlawful (Allen v Flood); very soon, howevir
they changed course (Quinn v Leathem, 1901). The use of unlawfui
means to carry out a lawful purpose was ruled unlawful and the
law was complicated by the difficulty that “unlawful” had no
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!ighlff ona relaifion'ship in which the judiciary frequently describes
itself as the junior partner, that the judges’ view effectively

prevailed.

Labour lawyers point to the contrast with the way i whic
these elusive economic torts operate in a non—uni‘(l)\:}::olrr:tev:(?lclnh
Lon'rho v Sl{ell Petroleum (1982), Lonrho claimed £100 million m an
action against Shell Petroleum in respect of revenue lost after
Shell had closed down the refinery from which it supplied: petro-
leum t‘o‘Lonrho’s pipeline. Shell’s defence lay in an Order in
Council imposing sanctions on Rhodesia, where the refinery was

s.ited, af.ter that colony had unlawfully made a unilateral declara-
tion of independence. Lonrho, maintaining that Shell had acted
behind the'- scenes in defiance of the order, supplying petroleum
to Rhodesia by other means, alleged conspiracy and breach of
statufory duty The House of Lords held that no action lay- as
Shell’s acitlvities were designed “predominantly for their c}:wn
purposes” and not “aimed at” Lonrho. The ingredients of con-
spiracy were by now “too well-established to be discarded”. Yet
10 years later, in the course of a long-running battle ov;er -a
takeover of Harrods, the London department store, by the Fayed
brqthgrs, the ground had to be retrodden (Lonrho v Fayed 19}9’2)

Th1§ time Lonrho alleged the generic tort of ”interferenée witli
business by unlawful means”. The claim was unsuccessful but
Lc‘)rd. Templeman somewhat wearily admitted that—without
wishing to encourage further litigation from Lonrho—*the torts
of conspiracy and unlawful interference may hereafter require
further analysis and reconsideration by the courts”. !

TIDYING UP

Attitudes to trade and commerciai activi

‘ rcial - ty have changed ve

gllarfkedlyfm the blast half-century, as Lord Diplock, remagrking- cx;r}I
e fear of “combinations” that infused th i

o o combina e e common law, pointed

“ITlo suggest today that acts done by one street-corner grocer in
concert with a second are more oppressive and dangerous to a
competito'r than the same acts done by a string of supermarkets
under a single ownership or that a multinational conglomerate
51_1ch as Lonrho or oil company such as Shell or BP does not exer-
Cise greater economic power than any combination of small busi-
nesses is to shut one’s eyes to what has been happening 1n the
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usiness world since the turn of the century and, in particular,
ince’the end of the 1939-45 war.”

- The Conservative Vicfory of 1979 sent industrial relations into a
ew mode. The newly elected government quickly passed the
ployment Act 1980, the first of several Acts designed severely

to restrict trade union immunity in tort, a situation that still
 obtains. Meanwhile, competition is regulated by the European
 Union, which outlaws unfair competition and entrenches the
-~ notion of a “level playing field” for trade. Under the aegis of the

EU, statute now regulates unfair consumer contracts. The poten-

tial for attacks on cartels and monopolies comes from concepts

familiar in civilian legal systems, such as “abuse of a dominant

position” and “abuse of rights” (Carty, 1988). In Garden Cottage

Foods v Milk Marketing Board (1984), a small business dealing in

the purchase and sale of bulk butter received notification from the

Milk Marketing Board, a statutory agency responsible for
around 75 per cent of butter production in the United Kingdom,
that it would no longer be supplied. Article 82 (ex 86) of the EC
Treaty forbids the abuse of a dominant position in the market and
the article had already been held by the European Court of Justice
to give rise to directly effective rights for individuals. The viola-
tion of EU law was classified by the House of Lords as a new form
of breach of statutory duty for tort law purposes. Under EU influ-
ence too, the common law passing-off action, which protects trade
names and trade marks, has taken on a new lease of life, making it
tortious to describe a drink as “elder flower champagne” (Bulmer
v Bollinger, 1974); Champagne is now a trade name.

This tidying-up process could be taken further. In Lonrho v
Fayed, the Court of Appeal was broadly sympathetic to a new
“genus tort” of sinterference with the business of another by
unlawful means” or, more simply, “wrongful interference with
trade or business”, though it hesitated to list the ingredients.
There are English precedents. Something similar was proposed in
Mogul v McGregor (1889) by Bowen L.J., who said

“Now intentionally to do that which is calculated in the ordinary
course of events to damage, and which does in fact damage,
another in that person’s property or trade is actionable if done
without just cause or excuse.”

Note the relationship to the principle in Wilkinson, that an act
wilfully done and calculated to cause physical harm, which does




106 Understanding Tort Law

in fact cause physical harm, is actionable. This simple and flexi-
ble principle, which has in the United States been called “the
prima facie tort doctrine” (Holmes, 1894), is quite as capable of
development as Lord Atkin’s famous neighbour principle of
Donoghue. Yet the courts hesitate to apply it. Why?
Perhaps the courts do not wish to foster competition with neg-
ligence, the general principle of civil liability. Perhaps, however,
they are simply unimaginative, especially in their use of compar-
ative law (Markesinis and Deakin, 1992). Borrowing from conti-
nental legal terminology, we could argue that, to stand strictly on
one’s legal rights and exercise them for an improper or anti-social
purpose is “an abuse of right”. To put this differently, in some
continental legal systems, rights are not absolute but limited: they
can only be exercised in a way which accords with the public
interest and to exceed these limits is an actionable abuse of right
(Gutteridge, 1906). The abuse of rights principle covers cases like
Bradford, where a landowner, unsuccessful in his negotiations to
sell his land to the council for its water supply, deliberately
drained the water off so that the council could not use it. It could
also cover wrongful interference with trade or business. To intro-
duce this principle would do a great deal to simplify and demys-
tify the law. It would, however, greatly expand the range of tort
law, enhancing judicial discretion in areas where it has not to date
been used especially well.

NEGLIGENCE AND ECONOMIC LOSSES:

Where pure economic losses are concerned, the negligence prin-
ciple has not proved much more successful in simplifying the law
than the nominate torts whose development we have just been
criticising. Where economic loss is:closely tied to-physical dam-
age, there is no special difficulty in recovering damages in negli-
gence; both actual and potential loss of earnings can, for example,
be recovered in a personal injuries action. The problem lies in the
attitude of the common law or courts to “pure” economic loss, by
which is meant simply loss unrelated to person or property. The
courts looked on claims for economic losses with a suspicious
eye. The “floodgates” argument is prevalent, according to which
actions for economic loss open the door to “liability in an inde-
terminate amount for an indeterminate time to an indeterminate
class” (Ultramares v Touche, Cardozo J.). ‘
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-.-Before the days of mass torts, when products Hability act.ions
began to be brought against the multinational corporations,
which today disseminate their goods globally; and before; the
nuclear disaster at Chernobyl raised the spectre of transcontinen-
tal damage to person and property; the courts knew wh.erg to
draw the line and why. They believed that “only a h.mlted
amount of damage can ever ensue from a single act, vyhlle t_he
number of economic interests a tortfeasor may destroy in a b.r1ef
moment of carelessness is practically limitless”. Lord Denning,
speaking in a case involving the negligence of cogtractf)rs, who
had severed a cable supplying electricity to the claimant’s works,
remarked of a severed power line that it

“affects a multitude of persons; not as a rule l?y way of p]:}ysn:al
damage to them or their property, but by putting them to incon-
venience, and sometimes to economic loss. The supply is usually
restored in a few hours, so the economic loss is n'ot very large.
Such a hazard is regarded by most people as a thing they must
put-up with—without seeking compensation from anyone. Some
there are who install a stand-by system. Others sgek refuge by
taking out an insurance policy against breakdown in the supply.
But most people are content to take the ris'k on themselves.. WIEen
the supply is cut off, they do not go running round to ’che,u' S0 1c-
itor. They do not try to find out whether it was anyone’s falu t.
They just put up with it. They try to make up thg economic o]is
by doing more work next day. This is a healthy attitude which the
law should encourage.” (Spartan Steel and Alloys Ltd v Martin,

1973)

Lord Denning was expressing in everyday language the idea
that the reallocation of economic losses, though no .doubt lucra-
tive, isnot a proﬁtable activity for courts. It creates ‘r1‘sks that calr)l-
not easily be insured against or, if they can, the policies cannot be
afforded. The losses will be smaller and perhaps 1e§s damaging if
they are shared between victims. First-party loss insurance may
here be more realistic and fairer than third-party liability insur-
ance: the owners of a deep-freeze might, f(?r exa'mple, insure
against an interruption of current, and “business mterr'upt;-(‘)irﬁ
policies also exist which cater for this type of eventuah.ty.- e
Lord Denning, the courts have tended to assume that it is n}c:t
only fairer but also economically more efficient to spread: the

load.
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But why should this be? It is not the case with personal injuries
actions: The rise of the mass tort or class action also Creatgs the
prospect of “liability in an indeterminate amount for an indé;cer;
mate time to an indeterminate class”. It is not felt, however, that
gl WOlfllﬁ.be more economically efficient to let the:losses lie‘V\;here

ey fall; to .the contrary, the response of the courts has rather
been to facilitate litigation (Fairchild v Glenhaven Funeral Services
see.above, p-71). It is hard to explain or justify the difference’
Whl(‘lh lgnds cogency to the argument that all forms of loss shoulci
receive identical treatment: in-other words that the standard neg-
ligence test of foreseeability should apply. Although the cour%s

have been inching the law in this directi -
s direction, this poi
yet been reached. s-point has never

TORT VERSUS CONTRACT

Moreover, not every action for economic los ipple
effect referred to by Lord Denning. In: Ch.2,S Svc;‘elso}cl)izat:f IggiI;le
Byrn.e, where a firm of advertisers sued bankers in respect oer
neghgen?ly worded reference. There was no contract; the bankers
voluntarily undertook to give the reference, although, fortunatel ’
fc.)r‘ them, .they added a proviso that they undertook ;10 :responsi}j
bility for its accuracy, which proved enough to preclude liability
But the House of Lords went on to hold that a limited duty of caré

existed. They were not on the face of things opening a floodgate.

The reference was intended only for one person and, i
3]low1ng liability to be restrithd had pII‘Z)Vided ag,é:c:;}e’ GrEZflItl:
It would be one thing”, said Lord Reid, “to say that the speaker.
owes a duty to a limited class but it would be going very far to
say that he owes a duty to every ultimate ‘consumer’ who acts on
these W.o.rdsv to his detriment.” This suggests that, at the date of
the decision, the House of Lords did not grasp tl',le full- implica-
tions of Hedley Byrne. It was not self-evident that liability fou‘ld
extend beyond the two parties involved in the transaction. It was
not c.lear how far the way would be opened to claims f'or eco-
Eormc loss. It was far from obvious too that the boundary lines
bgtxgig Vf’glfltract and tort would be threatened and might have to

The reason why Hedley Byrne posed a far greater threat to con-
tract'than Donoghue lies in the fact that it was a case of “pure” eco-
nomic loss. 'Ijhere was no property loss or physical injury; the
damage consisted of loss suffered when clients, whose acco,unts
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Hedley Byrne had underwritten on the strength of a misleading

reference; were unable to pay. The applicable tort rule was that in
Derry (above): the loss was, in short, only recoverable on proof of

" fraud or deceit. The House of Lords took tort law out of line with

contract, allowing tort to trump contract: despite the clear con-
tractual riles about consideration, they had allowed the
claimants to sue on a gratuitous undertaking, for which no con-
sideration had been given. It is interesting to compare the two
Jeading judgments of Lords Reid and Devlin. The first uses the
imagery of tort law, redefining the classic “neighbour” test in
terms of a “special relationship” characterised by the “reliance” of
one party on the other. The reasoning of the second is much closer
to contract; crudely to summarise, Lord Devlin envisages liability
in cases where there is almost, but not quite, a contract. This cre-
ated an inducement for someone discontented with his bargain to

* bypass the rules of contract by framing his action in tort. In the

key case of Esso:Petroleum v Mardon (1976), the Court of Appeal
opened the-door to “picking and choosing”. M, the prospective
tenant of a petrol station, had asked Esso, the owner and supplier,

what his profits were likely to be. Negligently, Esso gavea wholly

inaccurate picture. Relying on their expertise, M leased the sta-
tion, subsequently-losing all his savings when petrol purchases
failed to reach the estimated figure. Contract afforded no remedy,
as the misrepresentation had not been incorporated as a term of
the contract; instead, the Court of Appeal allowed recovery in a tort
action for negligent advice. The door had been kicked wide open
and the courts would need to find solutions for the problems of
economic loss in tort. '

This case tells us that the standard of conduct expected from
the defendant is not necessarily the same in contract and tort. Tort
remedies are open to third parties and the standard of care is usu-
ally that of the reasonable man; in contract, it is the standard bar-
gained for. This - particular contract might, for example, have
required Shell to swarrant” the accuracy of the information given
to Mr Mardon—though given the unequal standing of the parties,
this is unlikely. More probably, it was silent on the point.
Contractual warranties may be stricter, in that goods offered for
sale must be fit for the purpose for which they are intended and
contractual actions lie not only for physical injury but for eco-
nomic losses; on the other hand, they are open only to the pur-
chaser in an action against the vendor. Consumer contracts are
subject to standards settled by a series of Sale of Goods Acts that
the goods will be fit for the purpose for which they have been
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E;rchagc%; Tort .lawimposes a different duty that they will not be
efective”, which has been picked up by the legislator. What is

m]}ﬂ)}cl)jrta.nt here ﬁ that the two duties are not identical,
S 1s not the place for a detailed stud i ‘
betwegn tor? and contract, but a few central d}ilflef'e:l}::eesilifsgrc;clf:
borpe in mind. For example, it is important that the basis on
which damages are calculated differs in tort and contract InCh:3
we saw that the test of liability for damage in tort law is. foresée—l
ability, according to the standard of the reasonable man. In con-
tract, da.mages are supposed to mirror the expectations of the
parties; in other words, to give the plaintiff no more and no less
than what he bargained for (Adams and Brownsword, 2004
Pp.154—1§7). Consequential losses—for example, the loss c;f rofj
its resultmg from a late delivery—are not recoverable unlesIs) the
court cqnmders that they were, in the classic phrase, “in the con-
templation of the parties” when the contract was me/ide (Hadley v
Baxendale, 1854). The first test is objective, the second subjectei:/fe'
and they do not always bring the same results. The difference -is,
often expressed by saying that in contract the plaintiff can claim
expectation damages, including the loss of his bargain, while in tort
the defendant has to restore the pre-existing positior: (Adams and
BFownsword,’2OO4, Pp-155-157). There may in practice be little
dlfferenFe but, in cases of economic loss, whether the action is
fram.ed.m tort or contract may sometimes affect the outcome
- Winfield (1931b) described the obligations of tort laM; as
unpose'd by the law”, meaning that they are general in their
application: Central to contract is the concept of a bargain
Contra'ctua¥ obligations are assumed voluntarily or at least biseci
on a situation where the parties’ conduct allows consent to be
implied (Adams and Brownsword, 2004, pp.14¥17). While con-
sent or presumed consent remains central to contract, in tort law
it has largely lost its place (Atiyah, 1978). Contracts in'iinglish law
must be supported by “consideration”; a mere promise is not
enough for contract, there must be an exchange of economic
asset.s (Adams and Brownsword, 2004, pp.74-87). The absence of
consideration in Hedley Byrne lay behind Lord Devlin’s idea of a
contract .that is not quite a contract. Lord Reid’s use of “reliance”
as a partial surrogate allowed the need for consideration to be cir-
cumvented: As with Donoghue, where the indirect impact of the
case extended far beyond the parties, forming the basis of the

modern law of products liabili too the i
has been wide-ranging. ty, so too the impact of Hedley Byrne
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‘According to the doctrine of “privity of contract”, only the par-
'to a contract can sue on-it; third parties cannot normally take
benefit of contracts to which they are not party (Adams and

Brownsword, 2004, pp.87-93). Tort law helps to undermine this
key limitation of contract. In Ross v Caunters (1979), disappointed

beneficiaries claimed the value of their potential legacies when

solicitors drew a will so negligently that it was invalid. Many years

later, considering a similar situation, Lord Goff allowed “the

impulse to do practical justice” to override conceptual difficulties

of which he was very conscious (White v Jones, 1995). The problem

lies in the triangular nature of the relationships. The testator could

have sued the solicitor for breach of contract but (besides being
dead) he has suffered no tangible loss. The beneficiaries, who have
Jost ‘their legacies, are not in a contractual relationship with the
solicitor. Imposing a duty of care allows the beneficiaries to obtain
‘via tort the benefit of a contract to which they were not parties.
Compare this with the rather similar situation of Donoghue, which
involved a contractual chain. The vendor is liable to the purchaser,
who has suffered no loss to speak of, and the manufacturer is liable
in contract to the vendor. There may be a breach of a contractual
warranty. The real damage was, however, suffered by a third party,
who stood outside the contractual chain. By imposing a duty of care
on the manufacturer, the difficulty of privity was circumvented.

In Smith v Bush, Harris v Wyre Forest District Council (1989), the
issue was negligent valuations by two surveyors, the first acting for
a building society, the second for a local authority. The reports were
sent on to-the purchasers (in the second case together with a dis-
claimer of liability), who purchased without a further survey.
Structural defects missed by the surveyors later involved them in
considerable expense. The House of Lords thought that a surveyor
valuing a “small house” or “modest home” for a building society
or local authority ought to foresee that the purchaser is likely to act
on his report; consequently, the relationship is sufficiently proxi-
mate for a 'duty of care to'exist. Lord Templeman cited a govern-
ment Green Paper, which required those practising conveyancing
to insure. He also suggested that in these circumstances it would be
hard for professional conveyancers to contract out of lability. The
Unfair Contract Terms Act 1977 now provides that a disclaimer of
liability must “satisfy the requirement of reasonableniess” and Lord
Templeman thought it “not fair and reasonable for building soci-

eties and valuers to agree together to impose on purchasers the risk
of loss arising as a result of incompetence or carelessness on the
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part of valuers”. Clearly these cases have very wide implications
for all professionals, such as lawyers, financial advisers or account-

ants, who deal in advice that may cause financial losses:and
equally wide implications for their insurers. Since they ‘were
decided, the liability of professionals has expanded at a dizzying
speed until “solicitors and other professionals find -themselves
liable not only to their own clients in ways they had not previously
envisaged, but increasingly to non-clients” (Walford, 2002). The
process has—for the time being—culminated in Arthur S. Hall-v
Simons (1999), where the well-established immunity in negligence
of advocates was summarily demolished, exposing solicitor advo-
cates to potentially wide liability.

Many of the economic loss cases involve investors, who find
they have made a bad bargain. This was essentially the situation
in Henderson v Merrett Syndicates (1994). Lloyd’s “names” are
investors in the reinsurance market, who share the profits in good
times and pay out in bad. After suffering substantial losses, the
“names” sued the managing agents of the Lloyd’s syndicates for
negligence in the management of their affairs. The agents argued
that their liability should be confined to contract but the House of
Lords, applying Hedley Byrne, ruled that a duty of care in tort
existed. The principles established in such cases can go much fur-
ther, endangering regulators. In The Nicholas H (1996), a ship sank
after a private classification society-allowed it to go to sea'in an
unseaworthy condition and the owners of the cargo sought com-
pensation. Yuen Kun-yeu,.a case that we have met already in the
context of incrementalism (see above, p.59), concerned a statutory
official, who exercised supervisory powers over deposit-taking
companies in Hong Kong. Neither action was successful; in eco-

nomic loss cases, the courts seem unwilling to transfer losses to
peripheral parties (McLean, 1998). The Three Rivers case (2000) is
similar. It concerns the obligations. of the Bank of England, acting
under statutory powers, to supervise the activities of a:private
bank, the BCCI, which went bankrupt, causing substantial eco-
nomic losses to clients, investors and employees. The difference
here lies in the attempt to invoke the specialised tort of misfeasance
in public office against the autonomous Bank of England (Andenas
and Fairgrieve, 2002; see below;, p.142). ' ~
The parties to these cases are merchants and industrialists;
advised by lawyers, well-versed in the law, experienced in
bargaining and accustomed to regulating their affairs by contract.
One reason why the courts ruled out tortious liability in the
complex Keyser Ullmann litigation, involving fraud perpetrated
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against a bank, on the ground that failure to disclose facts g\ };}1{;
contractual negotiations.is not actiona.ble in contract, ma{x{ eI1 x
the parties were banks, insurers and insurance broke'rs.fl a yov-
the cases concern shipping, a highly specialised branch of law g

i i \ tion, where the
by the Hague Rules, an mternatlopal convention,
Egnuer‘tis I}lresitate i;gog intervene. In The Aligkmon (1986), where the%
courts were asked to lay down a general rule.for tht.a recovery o
economic loss in‘a very complex shipping case involving e:c&n;rcr;;
damage done to goods before the legal property had passed,
Brandon had this to say:

P it i f law ought to pro-
“[1t was] submitted that any rational system o o f

nggargmedy.for persons who suffered the kind of los:s ngch Fhe
buyers suffered in the present case, with the clear implication
thaﬁ if your Lordships’ House were to hold that the remedy ...

© was not available, it would be lending its authority to an irra-

tional feature of English law: I do not agree with th1§ suﬁnusrsrlr(l):l
for, as I shall endeavour to show, English law does, 1? a C{\cin mal
cases, provide a fair and adequate reme.dY.for loss o otr a;d tkgle
to goods the subject of a [standa.rd shipping] cc?nt;act, and the
buyers in this case could easily,.lf properly a.d.\.nse1 a fhe trn
when they agreed.to: the variation qf the original . d X ,
have secured to themselves the benefit of such a remedy.

While there must be much sympathy with this vi'ewpo'int, it olrs1
hardly likely to stem the flow of litigation. Balked 111n thtelr fai c1) o
i ip- buyers are likely to spell out o
against the ship-owners, . lkely to Spe o seers.
v don’s words a cause-of action against their legal ac .
Br?rll1 &Ol: context of moves towards a law of obligations, béulrrmg
of the contract/tortboundary may seem ‘accepta‘ble. By a7rg \ zrggz
however, the commentators do not find it so. Auye}h (19 at ¢
cates a radical restructuring around the classic concepts of
“reliance” and “voluntary undertaking” coxpmon, in hﬁl \&e&:;rl, fo
both contract.and tort. Recovery of eco?o;mc 1;)~lss(:lwfc::1 e e
i the claimant had relied on the de -Th
DO enaoning £ in Henderson, which based liabil-
de of reasoning finds a place in Her ,
1iI’c\}(f)orel “assumption of responsibility” by thle ag};lents. (Z?CS ht:;t ;a;lv:if
bjectively, however,
moves to assess these concepts 00] e
i “fair, j ble” test of Caparo (see above,
little to the “fair, just and reasona  (see above
i hares on the basis ot audl
59). In this case, C had purchased s ' . .
lz:cco)urits that showed a company to beI_I proﬁtal;l}e_‘ Z;(}ilser;lll’; ;ViatShI;
king losses. Reining back, the House or LO ed tf
iii;:l \fras iisufﬁcient proximity between the parties for liability.




114 Understanding Tort Law

But why are auditors not responsible for the accuracy of their
accounts when purchasers are able to rely on surveyors? Are the
distinctions in these cases really tenable? Stapleton (1994) asks for
anew set of bright lines to guide those who have to struggle with
economic loss cases. But where should they be drawn? o

Other authors frame their answers more directly in terms of the
contract/tort boundary. McGrath (1985) suggested restricting lia-
bility narrowly to cases where (as in Hedley Byrne) there has been
negligent performance of a voluntarily assumed undertaking—
the “contract that is not quite a contract” idea. In this way liabil-
ity could normally be narrowed to a small class of claimants who
would be entirely foreseeable. This tallies with Atiyah’s more
ambitious proposition for a new law of obligations, which would
fuse the traditional rules of tort and contract where necessary.
Fleming (1992) approaches the matter from the contract angle,
arguing that the integrity of contract must be maintained. His
solution is to restrict liability in tort wherever significant contract
rules concerning damages, privity or warranties would be under-
cut; in other words, the bright line would be drawn to rule out
“picking and choosing”. This is sound advice but is not the direc-
tion in which the courts have consistently travelled. Bishop
(1982), in an economic analysis, is more robust, recommending
that the judges select a theory of loss allocation and stick to it!

All that we can conclude is that tort law as yet provides only
limited protection for economic interests and that the circum-
stances in which it does this remain unsystematic and occasion-
ally ill-considered. The growth of the economic torts has been
marred by their one-sided development and historic hostility to
industrial action. On another level, the law is flawed by the
absence of an underlying general principle of Hability, such as is
found in continental systems. Negligence liability has been
allowed to drift “incrementally” from case to case, with conse-
quential damage to the contract/tort boundary. Sometimes tort,
sometimes contract, seems to be in the ascendant and a final
solution seems out of the reach of the courts. Essentially, Bishop
is right in demanding a more theoretical approach.

FURTHER READING

The economic torts are dealt with very fully and with enviable
clarity in Ch.15 of Hepple, Howarth and Matthews’ Tort Cases and
Materials (5th ed., London, Butterworths, 2000), where you will
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find ample suggestions for further reading. Atiye.ah’s theory, men-
' tioned in the text, is set out in “Contracts, Promises and the. Law
. of Obligations” (1978) 94 Law Quarterly Review 193. Useful intro-
- ductions to the contract/tort problem, though a little dated, are
_ by Holyoak, “Tort and Contract after Junior B.ooks” (}983) 99 .Luuf
-~ Quarterly Review 591 and Jaffey, ”Cont?act in Tqﬂ s Clc?thmg"
-~ (1984) Legal Studies 77. Bishop’s economic theory is contamgd in
 “Feonomic Loss in Tort” (1982) 2 Oxford Journal of Legal Studies 1.

usen, “The Recovery of Pure Economic Loss in 'Canada:
Ilz’:}iti}r;\ity, Justice, Rationarl}ilty and Chaos” (1996) 24 Mami:‘ol'm Law
Journal 1 lends a comparative dimension, as do M'arlfesmls e.md
Deakin, “The Random Element of their Lordshlps Infallible
Judgement: An Economic and Comparative Analysis of the Tort
of Negligence from Anns to Murphy” (1992) 55 Modern Law .Revzeu{
561. Whittaker, “Privity of Contract and the Tort of Negligence:

' Fliture Directions” (1996) 16 Oxford Journal of Legal Studies 191

ivi ! Law and Economic
focuses on privity. Cane’s full-length study, Tort :
Interests (er)d ed., Oxford, Clarendon, 1996) is comprehensive and

clear.
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THE FUTURE OF TORT

TORT LAW IN CRISIS?

Over the last quarter-century several of tort law’s most distin-
guished scholars have talked of its future in pessimistic terms.
There was much disappointment in Britain when the 1978 Report
from the Pearson Commission on personal injuries litigation was
pigeonholed; commentators were not entirely uncritical (Allen,
Bourne and Holyoak, 1979) but some action was surely necessary.
In the 1980s, both Fleming (1984) and Atiyah (1987a) were asking
whether tort law had a future. In 2003, Deakin, Johnston and
Markesinis described tort law as “at a crossroads”, where it has
incidentally remained since their last edition. There is similar
concern in the United States, where Fleming concluded his study
of the American tort process (Fleming, 1987, p.265) by saying:

“Even the substantive tort law is unequal to dealing fairly and
effectively with systematic problems of causation in mass acci-
dent and mass exposure cases. To the extent that traditional rules
are already being modified in order to facilitate recovery by vic-
tims, the tort system is being distorted, even superseded. If the
conventional tort law is thus proving itself inadequate to the task,
should we not, instead of merely tinkering with it, consider the
more radical solution of entirely replacing it?”

Fleming lived through tort law’s growth period during the
1960s and 1970s, a period described by Schwartz (1992) as a period
of “plaintiff’s greatest hits”. He had watched the rise of mass tort
litigation (Rosenberg, 1984). The “Agent Orange case” brought
against the United States Government in respect of defoliants used
in Vietnam had involved millions of claims (Schuck, 1986). He had
watched again as the class action pioneered in the United States
began to assume global dimensions, starting with transnational
products liability litigation against multinational corporations.
Today, the sums claimed in transnational litigation that routinely
crosses national boundaries and defies time limits are enormous,
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able to drive corporate defendants and their insurers into bank-
ruptcy. Around 500,000 asbestos workers and their families have
sued over a period of 40 years in the United States alone in
respect of asbestosis, and it is estimated that claims may peak at

two million before the crisis ends. American juries have gone -

wild, in one case awarding $55.5 million to a single family.
Insurers have paid out more than $20 billion and the final esti-
mate is around $200 billion. British insurers expect claims in the
region of £6~8 billion. Three Supreme Court judges have given
their opinion that “a nationwide administrative claims processing
regime would provide the most secure, fair, and efficient means
of compensating victims of asbestos” and that legislation was
needed to deal with “the elephantine mass of asbestos cases”
(Amchem Products v Windsor, 1997, Ginsburg J; Ortiz v Fibreboard
Corporation, 1999, Souter and Rehnquist JJ.). As more and more
companies with less and less connection to asbestos production
have been drawn into the litigation, at least five bankruptcy peti-
tions, with 17 more in the offing, have been filed. Stock prices
have dropped and access to capital for companies involved has
diminished. Notably, it is estimated that successful claimants in
these cases have received less than 40 per cent of damages
awarded, while the sums paid out to lawyers have absorbed a
large share (Hensler, 2002; Isscharoff, 2002). ‘

These facts and figures help to explain why Huber (1988, pp.4,
164) talks of tort law in terms of a “tort tax”, which puts

“a damper on communal enterprise . .. When all is said and done,
the modern rules do not deter risk, they deter behaviour that gets
people sued, which is not at all the same thing. The most innovative
and most easily curtailed go.”

He is not alone. Ten years later and Huber’s analysis was mir-
rored in Australia. Spigelman J., the present Chief Justice of New
South Wales, spoke of an “element of welfare state paternalism”
in judicial thinking that drove “day-to-day judicial decision mak-
ing about when a person ought to receive compensation”
(Spigelman, 2002; 2004). A “vulnerable vicHm” attitude to com-
pensation in the courts was feeding a growing “compensation
culture”, or vice versa—the influences were no doubt circular
(Luntz, 1996; 1998). In any event, there were dramatic changes in
the law of negligence, to which the legislature had reacted with a

substantial package of reforms. We shall return to this in due
course.
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Let us first return for a moment to the Pearson Commission,
which sat for five years and reported after commissioning many
studies and taking evidence from a wide range of experts
(Cmnd.7054, 1978). Although the Report was never‘impleme?nted,
it remains the most complete source of information and ideas
about the English tort system. Statistics presented to the
Commission made one point abundantly clear: tort law was .not
the major source of accident compensation in ‘ t}}e Un‘lted
Kingdom. Each year there were over three million injuries serious
enough to lead to four or more days’ absence from work, of which
21,000 were fatal. Of these about 720,000 occurred at the worlf—
place and 290,000 involved traffic accidents. Of the remaining acci-
dents, about one million occurred in the home and generally fell
outside the tort system altogether. There were abou't 250,000 tort
claims in respect of personal injury annually, of which 85-90 per
cent were either wholly or partially successful; 86 per cent were
resolved without the necessity for legal action and only 1 per cent
reached the courts. But this apparently high success rate was
insignificant in comparison to the total number of accidents; it
amounted to only 6.5 per cent of accidents suffered. ‘

Some more recent facts and figures help us to update this snap-
shot of personal injuries litigation in the 1970s. Data from the NHS
body set up specifically to deal with litigation showe:d' that NHS
expenditure on clinical negligence has risen from £1 mﬂh.on (evalu-
ated as the equivalent of £6.33 million in today’s prices) in 1974-75
(around the time of Pearson) to £446 million in 2001-02. The legal
and administrative costs of settling claims exceeded ‘the money
actually paid to-victims. A recent report from the Nahonal Audit
Office (2002—03) revealed that £100 million was paid out by the
Ministry of Defence in the year 2002-03 to servicemen and women
injured through negligence, a four-fold increase over 1Q years.
Further claims of “hundreds of millions of pounds”, whlch.mdude
the disputed Gulf War veterans’ claim, the subject of a major class
action, were in the pipeline. The Institute of Actuaries amomced

recently that the cost of compensation in civil actions in the United
Kingdom has risen to £10 billion annually, amounting to 1 per cent
of GDP! Of this enormous sum, £2 billion goes to lawyers.

TORT LAW AS ACCIDENT COMPENSATION

A survey of 1,711 accident victims carried out by the Oxford
Centre for Socio-Legal Studies (the Oxford Survey) also found
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lpw success rates for accident victims: only 12 per cent of the vic-
tims obtained damages through the tort system; of the rest, 85 per
cent made no claim and 2 per cent made a claim which was later
abandoned. The survey called the tort action

“a c.:ompulsory long-distance obstacle race. The victims, without
their consent, are placed at the starting line; and told that if they
complete the whole course, the umpire at the finishing line will
compel the race-promoters to give them a prize; the amount of
the prize, however; must remain uncertain until the last moment
lztec?ause the umpire has discretion to fix it individually for each
finisher. None of the runners is told the distance he must cover to
complete the course; nor the time it is likely to take. Some of the
obstacles in the race are fixed hurdles (rules of law), while others
can, without warning, be thrown into the path of a runner by the
race-promoters, who obviously have every incentive to restrict
the number of runners who can complete the‘course . . . In view
of all the uncertainties, and particularly the difficulties which
could be presented by the unknown, future obstacles, many run-
ners drop out of the race at each obstacle ... and most runners
accept an offer and retire. The few hardy ones who actually finish

may still be disappointed with the prize money.” (Harris, 1984,
pp-132-33)

Harris’s first hurdle is the proof. of negligence, which can be
very difficult. The victim of a serious road accident is not in a
position to go round collecting names and addresses; professional
people stand together, as do members of any big organisation,
and may refuse to give evidence against one another; it may be
hard to get access to vital documents, such as medical or police
recprds. The Oxford Survey found many complaints about both
solicitors and trade unions in handling litigation and negotiating
and settling claims, especially in respect of delay and cost. The
burden of proof remains a heavy one, nowhere more so than in
the medical cases discussed in Ch.4. The scene of a factory acci-
dent is wholly in the control of the employer and manufacturing
processes are closely guarded secrets, making it hard to show
negligence. Sometimes a court may “presume negligence”, as in
Grant v Australian Knitting Mills (1936), where G sued for dam-
ages after contracting a skin disease from underclothes shown to
contain sulphite, an irritant chemical. Although the mill was able
to show that its manufacturing system was virtually foolproof,
the Privy Council rejected its defence, holding it liable in the
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absence of any exact-explanation. In that case the court reached a
decision consonant with a standard of strict liability within the
framework of negligence. :

In other cases, judges have shown themselves willing to lighten
the burden of proving causation: compare Grant with the decision
in McGhee. But even if claimants can leap the hurdle of causation,
the race has not yet been won. Nothing is harder to forecast than
the way in which tort damages will be assessed. The traditional
lump sum awards (see below) entail guesswork about rates of
inflation, tax, and interest return on capital, as well as more criti-
cal factors, like changes in the victim’s medical condition and his
probable length of life. Claimants may also bump into the con-
tributory negligence doctrine (see above, p.62), which deprives
them of part of their prize. Finally, the “conditional fee” system,
used nowadays to finance many personal injuries actions, often
allows the lawyers to take a substantial share of damages
awarded, unless insured against (Callery v Gray, 2002).

Fortunately for accident victims, they do not all have to embark
on the obstacle race. As the Oxford Survey showed, alternative and
more convenient sources of accident compensation exist. Of these,
the muost significant is the social security system, which provides a
variety of contributory and non-contributory, means-tested and
non-means-tested benefits including sickness benefit, industrial
injuries compensation and income support. The industrial injuries
scheme ‘is also a significant source of compensation. First-party
insurance and pensions schemes-also often help.

In his masterly exposition of the subject, Atiyah (1970) advo-
cated remodelling the social security system to cover compensa-
tion for all injury, work-caused illness and disability. Distinctions
based on causation would disappear; all the disabled and all
invalids would be entitled to benefits calculated on the basis of
their degree of invalidity and paid periodically on a weekly or
monthly basis. The only national accident compensation scheme
is, however, that set up in New Zealand, following the 1967
Woodhouse Royal Commission (Harris, 1974). This handles
claims from anyone who suffers a “personal injury by accident”
or from his or her dependants in case of death. Lump sum pay-
ments are made, based' on the rates of damages at common law,
and these are broadly related to earnings. Claims to the fund are
dealt with by administrative procedures very like those of our

own Criminal Injuries Compensation Board (see below); they are
administered by the Accident Compensation Corporation and
partly financed by contributions from employers, employees, car
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owners and the medical profession. Widely praised as effective;
cheap and efficient, though also criticised as rather inflexible anti
bureaucratic, the New Zealand scheme forms a prototype for
other systems. All actions for damages in respect of personal

injury or death have been abolished; in New Zealand, tort law is

virtually dead.

Introduced in 1964, the British Criminal Injuries Compensation
Schgme (CICS) is a “no fault” compensation scheme operating
outside th.e legal system but until recently pegged in I:,>rincip1e tg
damages in tort law. The CICS has been the object of very wide
take-up, W'ith a consistent escalation both in claims and also in the
awards paid out in compensation. In the first 30 years of its life-
span, the Board handled 730,420 applications and paid out
59091{442,123 in compensation, and nearly three-quarters of the

pplications were successful. Consequently, cost
£33,430 in 1964 to £109 million in 199233, Wh};n the %ﬁﬁvﬁrgxﬁz
Qovernment moved to a “banded tariff” scheme, ‘which was
?Btlrl?fc:h;ch;(;).by the Criminal Injuries Compensation Act 1995

The way this change was effected marks an important distinction
between the independent tort law system and a compensation
scheme, funded and operated by and wholly within the control of
the Government. Accident compensation does not, like the tort sys-
Eem,, treat the victim individually and aim to make his losses
whole”. The revised scheme caps claims at a maximum of £500,000
foT all but a tiny minority of severely injured victims and impos’es a
minimum threshold, with a view to excluding trivial claims. It has
?5_ bands, capped at £250,000 for the most serious categories of
injury, and a threshold of £1,000 below which compensation is not
Clalmabl'e. While tort law tends to offer “golden handshakes” to the
most seriously injured, accident compensation advantages the less
ser}ously hurt. This is one reason why claims to accident compen-
sation schemes  grow exponentially, a characteristic of both the

NeVY Zgaland and British schemes, justifying the threshold and
casting light too on the escalation of tort litigation described above.
Perhaps we are really in the grip of a compensation culture
targeted at any or every source of financial compensation. ,
Al‘though the Oxford Survey showed most tort awards to be
relatn.rely small, damages in case of serious injury can be ve
large indeed, reflecting the escalating cost of technological dev;l}j
opment in health care. In Wells v Wells (1998), the House of Lords
had the opportunity of considering the scale of damages, at a time
when the Law Commission was engaged in a full and ’thorough
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survey of damages in tort law. The House considered three cases,
in all of which the damages hovered around the £1 million mark:

& 60-year-old part-time nurse who had suffered serious brain

damage in a car accident and was awarded a sum of £1,619,332 on
a life expectancy of 15 years; a baby with cerebral palsy due to
birth injuries, who was awarded £1,307,963; and a 24-year-old
worker severely injured in an industrial accident, who received
£997,345. All three awards had been reduced by the Court of
Appeal. The House of Lords scrutinised the methods used to cal-
culate the damages, based on a rather different tariff system to
that of the CICS, with actuarial tables as its starting point. They
then unanimously restored the awards of the trial judges. It is
hard to see a compensation plan competing with these high
awards. Rates are moreover rising. In Heil v Rankin (2000), a spe-
cially convened panel of Court of Appeal judges announced
increases in awards for pain and suffering and loss of amenity,
often the most substantial element in serious accident cases.
Awards under these headings are in practice largely notional; as
Atiyah once put it (Cane, 1999, p.83), they could be “multiplied or
divided by two overnight and they would be just as defensible or
indefensible as they are today”. This is effectively what was done
in Heil, although, even then, the Court of Appeal did not go so far
in uprating as the Law Commission wished to go (Law Com.257,
1999).

In reality, it has to be admitted that all awards of damages are
really rather speculative, asthe judge knows neither precisely how
long the victim will live nor how long he would have worked in
the normal course of events nor what the costs of future care and
future loss of earnings will be. To deal with this problem, toxt
damages, traditionally payable in a single lump sum, which can
be invested, are increasingly paid in “periodical payments”,
authorised by the Damages Act 1996. Courts are asked to approve
a “structured settlement”, popular with insurers called upon to
meet very large awards, or a lump sum can be combined with one
or more annuities, guaranteed for life or for a fixed term and
index-linked to combat inflation (Lewis, 1993, pp.847-848).

Let us apply this information to the case of medical negligence,
shown in previous chapters to be a growth area of negligence,
with many problems of proof and evidence. It is fair to say thatin
no other area of personal injuries law is a compensation plan
more necessary. Yet fear of escalating claims is a serious deterrent
to introducing such a plan in medical cases. Since 2001, the
options for reform have been under consideration by the
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De}?artment of Health, and a report from the Chief Medical
Officer has now been issued (Donaldson, 2003, p.7). The conclu-

sion of the review group with regard to clinical negligence actions
was that: o

“Legal proceedings for medical injury frequently progress in an
a@osphere of confrontation, acrimony, misunderstanding and
bitterness. The emphasis is on revealing as little as possible about
what went wrong, defending clinical decisions that were taken and
only reluctantly releasing information. In the past, cases have taken
too long to settle. In smaller value claims the legal costs have been
disproportionate to the damages awarded. In larger value claims
there can be lengthy and expensive disputes about the component

parts of any lump sum payment and the anticipated lif
parts of any ] paym nticipated life span of

‘It i{;, then, surprising to find the Chief Medical Officer’s review
rejecting the strong case for no-fault compensation in cases of
medical misadventure largely because of fear of escalating claims.
The harmful consequences of health care were found to be much
greater than had been previously recognised: the review found
that perhaps 10 per cent of hospital in-patients report adverse
effects from hospitalisation, with 5 per cent of the population
reporting adverse effects of medical care. If we feed in the infor-
mation that accident compensation tends to advantage the less
ser.iously hurt, it is easy to see why the review feared a cost esca-
lation: they estimated that compensation payments might reach a
sum as high as £4 billion. To be affordable, compensation would
need to be set at a substantially lower level than current tort
ayva;ds and this would inevitably disadvantage seriously injured
victims. They could, of course, be excluded from the scheme, pre-
serving for them the “golden handshake” of tort law. There
would, I.lowever, be something of an irony in leaving only the
mos,t, seriously injured victims to jump the hurdles of the “obstacle
race”.

The case against tort law as a vehicle for accident compensation
most powerfully advanced by the New Zealand Woodhousé
Report (1967) and Atiyah (1970) is strong and certainly receives
support from the available empirical studies. Remember the
Ontario studies that set out to test evidence on the efficacy of the
torts system and alternatives in cases of traffic accident, medical
misadventure, products liability, industrial accident and environ-
mental damage (see above, pp.40—-41). The authors concluded that
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“the deterrent properties of the tort system seem strongest for auto

accidents and weakest for environmentally related accidents. The

incentiveeffects of the system are mixed in the case of medical and

product-related accidents, making net welfare judgments problem-

atic; in-the case of workplace accidents, workers’ compensation

levies appear to have stronger deterrent effects than the tort system
did have or might have if it were resurrected in this context. From
a compensation perspective, the tort system appears to fail badly in
all five areas, with the failure being most severe for environmen-
tally related, product-related, and medically induced injuries. In
a corrective justice perspective, the tort system appears to per-
form reasonably well for automobile accidents but much less
well for medically induced and environmentally-related injuries;
its performance for product-related accidents is unclear.” (Dewes,
Duff and Trebilcock, 1996 pv)

But experience of administrative compensation plans in opera-
tion show that they do not have all the advantages claimed for
them. They do not always succeed indeed in ironing out disputes
over proof. The arguments are simply transferred from the terrain
of fault to the equally difficult terrain of causation. For the same
reason that strict liability does not always produce a better result
for the claimant than negligence (Newdick, 1985), compensation
plans often fail to compensate victims. The no-fault Vaccine
Damage Compensation Scheme set up in Britain with the objec-
tive of persuading parents to have their children immunised
largely failed: proof of negligence was not the issue, but inability
to establish causation (Dworkin, 1979). There is a warning too in
the meagre benefits provided by our existing social security sys-
tem. These hardly amount to a “golden handshake”, while the
experience of those who have to operate the system is—to borrow
a phrase used earlier of tort law—"the underlying callousness of
its ideology”. To replace tort by a welfare benefits system may be
only to exchange the problems of a private lawyer for those of a
public lawyer.

Finally, as we saw in Ch.2, the tort action has benefits other
than compensation. The accident compensation plan has consis-
tently met fairly heavy criticism in New Zealand for its allegedly
detrimental effect on health and safety and accident prevention—
allegations of which there is no proof. For similar reasons, med-
ical misadventure cases are under scrutiny in New Zealand,
where a handful of cases publicised as unsatisfactory has led to
demands for reinstatement of the right to sue. The motivation for
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Bottrill v A (see above, p.43), where the claimant used a claim for

exemplary damages to circumvent the ouster clause of -the
Accident Compensation Acts, was a desire for accountability
(Ferguson, 2003). Klar (1983), a strong opponent of the abolition
of tort law, argues that accident compensation ignores the fea-
tures of deterrence, accountability and culpability provided by
the tort action and thus provides “free insurance for wrongdoers”.
We ﬁnd the free insurance argument advanced about criminal
injuries compensation in Britain, though the present power of the
ylc’ams’ lobby has so far been able to fend off serious incursions
into the scheme. All the arguments about tort law’s underlying
objectives outlined in Ch.2 are being reintroduced.

s

PRAGMATISM AND PRINCIPLE

None of this is enough to dispose of the set of theoretical argu-
ments that tort-law is intellectually incoherent.and unsystem-
atic. As we saw in Ch.1, Cane would like to dismantle tort law
and reconstruct it around a set of protected interests, providing
a.”‘system of ethical rules and principles of personal responsi-
bility for conduct” (Cane, 1997, p.1). Street (see above, p.6)

phrased this somewhat differently, asking the three  basic
questions:

¢ What interests does the law of torts protect? .

° Agai‘nst what general type of conduct—malicious, intentional,
negligent, or accidental—are these interests protected?

¢ [s there some special circumstance that provides a defence?

We noted that these analyses did not allow the authors to move
far from the laundry list of torts and, at the end of this short sur-
vey of tort law, our position is not much better. Half of tort law is
still made up of a number of ancient actions, whose boundaries
were settled in the distant past. The history of tort law since the
Judicature Acts has largely consisted of efforts by the judiciary to
reverse this situation. They have blurred the boundaries of -the
nominate torts with the aid of the overarching negligence princi-
ple, a process that started slowly, led up to Donoghue and picked
up speed during the 1960s-70s, after Hedley Byrne and the Dorset
Yacht case. Not only did the ambit of tort law widen exponentially
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 but its style also changed dramatically. It began to evolve from a

“law of torts”, composed of a heterogeneous miscellany of causes
of ‘action with little or no connecting thread, towards a “law of
tort”, based on negligence as a general principle of civil Lability.

* In some areas of tort law, the process of evolution and devel-

~opment has proceeded faster and more effectively than in others.

Since Donoghue gave the empire of contract its first shock, for
example, the rules of contract and tort have become hopelessly
intertwined and difficult to unravel. New challenges arise and are
not always met successfully. We saw, for example, that the
Human Rights Act has intensified problems over the controver-
sial right to privacy and opened up a more general and still more
controversial question as to whether violations of human rights
should give rise to a right of damages for individuals. Whether
the courts will be able to devise solutions for major problems of
this ’kind is a very moot point. Yet Parliament, as we have seen,
has intervened only very sporadically, usually to dispose of an
inconvenient precedent or to stick a tiny patch on the worn fabric
of tort law. The Law Commission has never been asked to under-
take a thorough study of the subject, and many of its smaller
studies—notably the programme on damages—have never been
implemented or only partially. The same is true of the Report of
the Pearson Commission (1978), the only comprehensive study of
personal injuries litigation. As the pace of change has accelerated
significantly, so has the function of government in policymaking
and legislation expanded. In these circumstances, the judiciary
clearly doubts both its capacity to move tort law forward in areas
such as economic loss, which involve difficult policy issues, and
the wisdom and legitimacy of so doing. These doubts are
expressed in several common law countries by a reversion to
sincrementalism”, which undoubtedly expresses these judicial
concerns. '

‘During the course of this study, we have encountered principles
akin to the flexible negligence principle that could be used for pur-
poses of simplification. The most obvious of these principles is the
principle of Wilkinson, first set out in Ch.1. This surfaced again in
Ch.6, as articulated by Bowen LJ. in Mogul v McGregor (1889) that

“intentionally to do that which is calculated in the ordinary
course of events to damage, and which does in fact damage,
another in that person’s property or trade is actionable if done
without just cause or excuse.”
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This principle, which we called the prima facie tort doctrine, -
could apply to all intentional and malicious wrongdoing. In
much the same way as Street suggests, it would mirror Donoghue
in the field of negligence: Another principle considered in this
book is the rule.in Rylands (see above, p-87). This, we saw, could :
be used in areas appropriate for strict liability. :

Amove to this type of principled conceptual reasoning would
undoubtedly help to make tort law less inscrutable and erratic. It
might also halt the tendency to override existing torts by negli-
gence. It would not, however, deal with the questions of which
interests tort law should protect. These are questions of policy, for
the resolution of which the intervention of the legislature, or in
some cases, the European Union, is essential. Some of the issues,
notably that of environmental protection—where judges are
notably unwilling to get involved, as seen in Ch.5—combine
scientific complexity with political sensitivity and need advice
and attention from specialised agencies. Others involve the issue
of insurance, which, as we saw in Ch.1, props up the tort system
but is largely unacknowledged.

The silence in which this thorny topic has traditionally been
shrouded may be disappearing. The press is full of reports of pro-
fessionals moving out of risky professions, notably surgery and
obstetrics, through inability to afford insurance cover. The Law
Society, the Institute of Chartered Accountants, the Royal
Institute of British Architects and the British Medical Association
have all in recent years reported independently that their mem-
bers have either failed to find insurers or can no longer afford the
heavy premiums-demanded. There is a serious danger that small
businesses may go out of business and they are demanding a cap
on professional negligence liability. So are other professions
under similar pressure, notably the Big Four accountancy firms in
respect of audit work in the aftermath of Enron. Directors’ duties
of care have grown enough to affect recruitment of non-executive
directors, prompting government to relax the present law, which
prohibits exemption and indemnity. In 1986, the Guardian Royal
Exchange Insurance Company was refusing to handle new- pro-
fessional insurance business, having paid out more than £40 mil-
lion in claims against accountants during 1985. In 1992 we saw

the collapse of the Municipal Mutual Insurance, which insured 90
per cent of the country’s local authorities. We read of the closure
of children’s playgrounds; cancellation of amateur art exhibi-
tions; closing down of swimming baths and sports facilities; with-
drawal of adventure holidays and school trips; and so on.
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Whether or not they actually have this effect, cases like Watson v

British Boxing Board of Control (2001) or Vowles v Evans (200?1),
which suddenly expand the liability of refe.rees and those 12/'1 o
organise sporting activities, are widely perceived as accentuating
thixgribxll::;in the far-off days of Lord »Campbeﬂ anq jche ‘Fatal
Accident'Acts (see above, p.11), tort law is becor.mng a political Lss;lle.
It is seen as an area in need of regulation, in which progress cart\ OThS;
be made with support and a policy steer from government. °
Australian Federal Government, faced w1th a sha.rp hike in insur
ance premiums and the collapse of two major public sec:}c:r uj:lslur:;;
recently embarked on just such an inquiry. ;Concernefi nat \ eh o
of insurance and the difficulty in obtaining it was begl. nning to aan
a serious “freezing effect” on the life of t'he community, it se trupt to
advisory panel to review the law of negligence. In sha.rp.con e:jsthe
the fengthy inquiry undertaken by the Pearson Comrmssm}x: a{\ e
Law Comumission programme of paix}stalqng reports on the Evlvn !
damages, the Australian Ipp Committee was asked to wor ma
time frame of around two months. Its terms of reference were i
ited: to inquire into “the application, effec.:’aveness and lcl)pera?on :d
common law principles in personal i.nju‘r.les cases and dev? op :rds
evaluate principled options to limit liability and quantum o; taivcslrenﬁ_
for damages”. What emerged was a short poht;y docxilmenff tent
fying areas where the law was supposedly having serious e .eles o
“negative deterrence” (Ipp, 2002). Some changes to the pm];cﬂtp oo
negligence were recommended: for example, the ff)}'eseeg ’gf test
was to be pared down and a “negligence Calculqs intro uc;zl I,lthe
ting out a number of factors to be taken into consideration g«r e " the
imposition of a duty of care is considergd. The Falculus, OI'T(; red
from the case law but integrated, requires the judge to W?ft;akin
seriousness and probability of harm against .the'burder;i o somi
precautions and the social utility of the activity in question. Some
areas of socially useful activity, such as sport .a.nd other re;rea fona,
services, are immunised from excessive liability, as are t eta .
rescuers and “good Samaritans”, such as doctqrs who }s\top 0 . t};
at an accident. These changes are not substaptlal but t eytiservthat
establish guidelines, pointing the co1_1rts in the direction hat
government wishes them to taC11<e. 1;/Iore unlialcl)frltj\:;g; Id:énﬂa%;;y ave
i i es been pegged and, more ,
}Zessorlf;i??::; capped.pl\;igny of the changes have already been
i rated into legislation.
mcgiz? the last 10 (c;rllears, the United .King.dc?m Govsrnme(es\’;ok(;eltfs
instigated a major overhaul of English civil procedure ,
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1.996). More could still be done through arbitration and -alterna-
tive dispute resolution to move personal injuries litigation in the
direction of cheap and speedy outcomes. Administrative com-
pensation schemes undoubtedly have a much greater part to play.
Perhaps we should not complain that the life of tort law has not
shown itself to be outstandingly logical or tidy; perhaps the
search for coherence in law is no more than an academic dream
and obsession. Reviewing two “obituaries of tort law”, Ripstein
(1998, pp.573-574) thought that it owed its long life to the fact that
%t “gives expression to a set of familiar and intuitively compelling
ideas about responsibility and justice”. For this reason alone, tort
law is likely to survive. It is, however, time to follow Australia
and move the reform process into the substance of tort law.

e
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